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INTRODUCTION 


Regulation of public utilities in general in France is 
more or less directed toward securing a profit for the 
state. It has a distinctly fiscal character and assumes two 
separate forms.’ First, whenever public utilities are ex- 
clusively exploited for the benefit of the state, their opera- 
tion assumes a purely administrative function. The state 
openly engages in their management in the form of a 
“régie,’ which is the French equivalent for our state 
monopoly. 

Second, whenever public enterprises are owned and 
operated by wholly private interests, their operation is 
subject to a certain degree of public control and supervi- 
sion. Here are also included municipalities or syndicates 
of municipalities which assume the role of a public utility 
operator, either alone but not “en régie,” or with the 

1 The author wishes to express his appreciation to Professor Arthur W. 
Macmahon of Columbia University for encouragement and suggestions in the 
preparation of this study. For the purpose of this study it should be remembered 
that France is a unitary state, highly centralized. Whatever reference, there- 


fore, is made to the state, it includes all its political subdivisions, such as Pre- 
fectures or Departments, communes and syndicates of communes. 


2 See an interesting article by Pierre Jolly, Public Utilities in France (July, 
1931) Harv. Bus. Rev. 9(4) : 409-416. 
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collaboration and codperation of private interests, in the 
latter case giving rise to the so-called mixed undertakings. 

The following study is an attempt (a) to describe the 
legal machinery which defines ownership, management 
and operation of the electric undertakings in France,° 
and (b) to outline briefly the extent.to which the state 
assumes either the rdle of entrepreneur and manager, or 
the authority of government proper.* 

Originally, it was the Act of June 25, 1895, which regu- 
lated the distribution of electric energy in France through 
a system of licenses. This act was abrogated by the law 
of June 15, 1906 (article 27), which established the sys- 
tem of licenses and franchises. It was later modified and 
supplemented (a) by the law of July 19, 1922, which au- 
thorized plants of high tension current, and (b) by the 
law of February 27, 1925, which corrected many defi- 
ciencies in the law of 1906, especially as to licenses, and 
provided for a periodic revision of rates. 

These three laws of 1906, 1922 and 1925, regarded now 


as the organic law under which the electric industry op- 
erates in France, have been further supplemented by de- 
crees and regulations issued in the main by the Ministry 
of Public Works, which has original and appellate, but 
not exclusive, jurisdiction over public utilities in France.’ 


8 Hydroelectric companies have been left out of this study altogether on 
account of their extensive development following the World War. France, lack- 
ing in coal, but abounding in streams, falls and rivers, has found her salvation 
in hydroelectricity. The basic law was promulgated on October 16, 1919, and 
has since been repeatedly modified, supplemented and interpreted by an endless 
mass of decrees, judgments and regulatory orders. This writer hopes to under- 
take a separate study of this ever-growing industry here and abroad in the 
near future, with the emphasis on the state as the prime operator. 

4See Kimon A. Doukas, The State in the Réle of Entrepreneur and Man- 
ager, Pustic UTiities FortNiGHTLy (November 5, 1936), 18(10) : 621. 

5 For all laws and decrees, as well as cases, cited throughout this study, see 
Recueil Général des Lois et des Arréts, (Paris: Librairie du Recueil Sirey), 
issued monthly in four parts: 1: for the Court of Cassation, II: for civil 
courts of first instance and appeals, III: for administrative jurisprudence, 
and IV: for legislative acts and decrees. It is cited as Recueil Sirey, with the 
year, the part and the page following in order. 

See also Recueil des Lois, Ordonances, Décrets, Réglements, et Circulaires 
Concernant les Services Dépendant du Ministére des Travaux Publics, (Paris: 
Imprimérie Nationale), for the appropriate years. 

See also under “Electricité” Répertoire Général Alphabetique du Droit 
Francais, (Paris: Recueil Général, 1900), vol. 20, pp. 1-5, for the pre-1906 
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Parenthetically, it should be noted that laws are enacted 
in France by the Chamber of Deputies and the Senate, 
and then are “promulgated” by the President of the Re- 
public. Formally, the text of the law when published in 
the Journal Officiel bears the signature of the President, 
followed by that of the responsible Minister or Ministers 
to whom he ordinarily delegates power for further exe- 
cution and enforcement. To that end the latter are em- 
powered to issue the so-called “décrets,” which are usually 
of two kinds: (a) individual decrees, mostly appointing 
public servants, and (b) regulatory decrees, of which the 
best known type is the “décret ou réglement d’administra- 
tion publique,” regulating all problems which have ref- 
erence to the application of a legislative act. 


Laws enacted by the French Parliament are ordinarily 
generic, stating few principles and leaving details to 
“rules of public administration.” To fill in the gaps, the 
permanent bureaus in Paris issue in the name of their 
Minister such decrees, which either provide a greater de- 
tail for the enforcement of a particular law, or otherwise 
contribute to its effectual execution. This practice has 
given rise to the theory that the country is governed 
neither by its President, nor by its Cabinet, nor by its 
Parliament, but by the so-called “fonctionnaires,” who 
operate and manage these permanent bureaus.° 


status, and id., Supplément, (Paris: Recueil Sirey, 1927), vol. 6, pp. 320-382, 
for the present status, though incomplete and in spots inaccurate. 

In addition, Piérre Jolly, Le Nouveau Régime Légal des Distributions 
d’Energie Electrique, (Paris: Sirey, 1925), 389 pp., has reprinted many laws 
and decrees such as: (a) the law of 1906: 333-344; (b) the executive decree 
of April 3, 1908: 345-367; (c) the law of 1922: 369-371; (d) the law of 1923: 
373-375; (e) the law of 1925: 377-383; see his footnote no. 1, p. 18, for other 
decrees and circulars. 

See also Philippe Schwob, Relations Between the State and the Electric 
Power Industry in France (1934) Harv. Bus. Rev., 13(1) : 82-95 (a rather in- 
complete treatment of whatever aspect the writer had in mind). 


6 JosEPH BARTHELEMY, THE GOVERNMENT OF FRANCE, (Translation by J. 
Bayard Morris), (New York: Brentano, 1926), p. 121ff. 
See also a caustic criticism by HENRY BERTHELEMY, TRAITE ELEMENTAIRE 


DE Droit ADMINISTRATIF, (Paris: Rousseau, 1933), in his introduction to the 
13th edition, pp. viii-xv. 
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However startling this may sound for a democratic 
country such as France is, it has more than a semblance of 
truth in it. The grand army of civil service employees in 
France are organized on a basis of almost complete cen- 
tralization. Well entrenched in the central government, 
the Prefectures, and the communes, they derive a com- 
manding position not through their own competence, but 
through the incompetence of Parliament and Cabinet 
alike.’ There are upwards of 50 laws and decrees di- 
rectly affecting the electric light and power industry in 
France. And new decrees and regulations are issued 
every day. Indeed, it is safe to assume that what is con- 
sidered definite today, may not be so tomorrow. New 
notions and new plans have no constitutional hurdles to 
jump in France. 

Finally, such legislative enactments and regulatory de- 
crees have been enforced by decisions of the Court of 
Cassation, which is the highest civil tribunal, and have 
been interpreted by innumerable decrees of the Council 


of State, which is the highest administrative court in 
France and ordinarily decides on the Jegality of govern- 
ment regulations, as compared with the criterion of con- 
stitutionality, applied by our own Supreme Court.* 


7 Robert Valeur, France’s Real Rulers in Civil Service, The New York Times, 
January 20, 1935. 

For further study, see LEonArD D. Wuitr et al., Civit Service ABROAD, 
(New York: McGraw-Hill, 1935), pp. 83-157 by Walter R. Sharp. 

Expressions to the same effect have been heard concerning the civil servants 
of Great Britain. Gorpon Lorp Cuter Justice HEwART, THE New DesportisM, 
(London: Ben, 1929), 307 p. Such tendency and fact are observed alike in the 
United States. Apropos of American and British lawyers holding a three-day 
conference on the future of the common law, as an antepast of the Harvard 
tercentenary, it was editorially pointed out that administrative instrumentalities 
“are inclined to attribute to themselves a mystical efficiency, a kind of sanctity 
that puts their acts beyond the reach of law.” And then it was asked: “Will it 
be necessary to set up administrative tribunals to interpret administrative law? 
The soured taxpayer is likely to feel that there is much too much law and 


many too many administrators, a law unto themselves.” The New York Times, 
August 21, 1936. 


8 What “legalité” really amounts to is the extent to which application and 
enforcement of an act or a decree is authorized and warranted by such act or 
decree. If not, the court will enjoin such application and enforcement on the 
ground that it exceeds the authority of the applying or enforcing governmental 
agency. See infra, p. 157 and 159 ff. 
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THE JURIDICAL NATURE OF A LICENSE 
Article Ist of the law of 1925 states that: 


“Distribution of electric energy, wholly or in part trespass- 
ing on public domain, may be established and exploited either 
through licenses (permissions de voirie) of determined dura- 
tion, . . . or through franchises . . . declared to be of a 
public utility character or not (concessions declarées ou non 
d’utilité publique).” 

And first as to licenses, the so-called “permissions de 
voirie.” What was their evolution, and what is their pres- 
ent status? 

A license is a temporary and revocable occupancy of 
public domain, including surface, underground and aerial 
space. Being neither a right, nor a contract, it confers no 
monopoly whatsoever on the licensee. It is reserved for 
enterprises which do not purport to render public serv- 
ice but are pursued wholly for private gain and need. 
It has been defined to be nothing more than “a unilateral 
act of the government which accords to a distributor (of 


electric energy) the right to install his plants on public 


streets.” ° 


The evolution of license in France, however, has not 
been as simple as it sounds. There were fights to be won 
before the Court of Cassation, till it was established that 
a license is no more than a mere grant of authority or a 
promise, not a contract, and therefore revocable without 
indemnity whenever the licensee is on bad behavior. 
Originally, this court held that a license, once granted, 
was an irrevocable contract; that it could be cancelled or 
revoked only on two grounds: first, when the improve- 
ment of the highways, trespassed by the licensee, de- 
manded, and second, when the conservation of the public 
domain made it necessary.” This rule proved to be espe- 
cially cumbersome during the World War when unex- 
pired licenses tended to block all efforts being made for 


® Achille Mestre, Loi du 27 Février 1925, Modifiant celle du 15 Juin 1906. 
(March, 1925) Le Génie Crvm, 86(11) : 265-267. 

“aa op. cit., pp. 30-31, and footnote no. 4, citing cases. See also infra, 
p. i 
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the coérdination of French public utilities on grounds of 
national defense. But this is running ahead of our story. 
Public supervision and control of all electric power 
plants in France passed from one stage of experimenta- 
tion into another, before it finally reached its present 
legal status. We shall trace it briefly. 

Early in the twentieth century, licenses were freely 
granted to private enterprises. They operated without 
any state supervision or control. They would blossom 
and wither, or develop and expand. The ground was vir- 
gin and the clients asked no questions. Individual initia- 
tive and enterprise had only themselves to blame if no 
success crowned their efforts. Applications for licenses 
as a result came fast. They soon grew in such numbers 
as to constitute a veritable confusion, if not an actual 
menace. To curb the demand, and put the house in order, 
the law of 1906 was fashioned. It sought in the main to 
protect the public interest, by requiring of the licensees 
to submit standard specifications of their plants, similar 
to those submitted in the case of franchises (article 5).™ 

The change in the requirements, however, did not alter 
the situation. Indeed, it soon grew worse. Article 98, 
of the law of April 5, 1884, still remained in force. It 
conferred power on the Prefects, as administrators and 
governors of the various Départements into which France 
is divided, to approve when they saw fit an application 
for a license, which had already been rejected by a mayor. 
It mattered little that departmental regulations issued by 
the Ministry of Public Works, of which those of October 
1, 1912, were embodied in a vigorous decree, sought to 
impress upon all public authorities the necessity that li- 
censes should be granted only in cases where franchises 
were either impractical or unprofitable.” The ever- 
present game of politics and favoritism found a way to 

11 Abrogated by article 18 of the law of 1925. See Lours Dupré LaTour, 


LE REGIME JuURIDIQUE DES LIGNES DE TRANSPORTS A HAUTE TENSION, (Paris: 
Librairie Générale, 1932), p. 10. 


12 Jolly, op. cit., pp. 27, 31-35; LaTour, op. cit., pp. 13-14. 
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frustrate the effort and circumvent the regulations. As is 
known, a Prefect happens to be only a political appointee, 
primarily charged with taking care of the interests of the 
party or parties in power.” 

At that time, the government was taking the position 
that a license is purely an administrative act, and as such 
must remain under its full control and authority. Since 
it creates a distinctly privileged situation, its beneficiaries 
must submit to certain obligations, nay, to certain restric- 
tions. Thus, it had ruled that construction of lines of 
transmission and distribution of electricity, authorized 
under a license, must not be allowed, unless the general 
welfare and safety of the public are fully protected. Bas- 
ing its stand on grounds of public policy, the government 
held that “by reason of the nature of the service itself, the 
privilege of occupying part of the public domain does 
not constitute a right but a mere tolerance. It creates no 
right which may be exercised to the detriment of the 
public.” “* Such vigorous policy by the Department of 
Public Works, backed by that of the Interior and later 
by that of Agriculture, brought fruit. The rule was 
established that a license may be revoked on grounds of 
public interest on two years’ notice. 

But this was only the beginning. The government fur- 
ther sought to restrict granting licenses except in limited 
numbers. And again the counter-argument was that such 
restriction went contrary to the provisions of the law of 
1906. The courts began to entertain complaints, and the 
legality of claims against such unreasonable action was 
repeatedly upheld. As a result, the law of February 27, 
1925, was enacted. It represented an effort to definitely 
solve the problem by setting up an effective system of 
supervision and control.” And the effort has proved to 


13 J. Barthélemy, op. cit., pp. 133-134. It should be noted, however, that by 
the law of July 17, 1928, amending the decrees of September 10, 1926, and 
September 17, 1926, cantons and arrondissements (sub-prefectures) were re- 
grouped, and prefectures were consolidated on a semi-regional basis. 

14 Jolly, op. cit., p. 36; see also pp. 37-39, 75-76. 

15 LaTour, op. cit., p. 16. 
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be more than it was hoped for. The system has seemingly 
worked well. There is no further enactment amending 
the law of 1925, except for subsequent decrees issued for 
its execution. Such were the decrees of September 27, 
1926, July 29, 1927, March 28, 1935, and August 24, 1935. 
Indeed, article 11, of the decree of July 29, 1927, amend- 
ing article 18, of the law of 1906, as reénacted in article 
6, of the law of 1925, specifically provides that “licenses 
may be revoked if distribution ceases to fulfill the purpose 
which motivated the authorization,” and empowers the 
administration to cancel licenses without indemnity.” 

It is now, then, settled that a license may be revoked on 
four grounds: first, for the improvement of roads and the 
conservation of public domain; second, for nonperform- 
ance of conditions prescribed in the cahiers des charges," 
or for violation of police ordinances; third, in the inter- 
est of public service; and fourth, by court decision on any 
other ground. 


THE SYSTEM OF LICENSES UNDER THE LAW OF 1925 


The law of 1925 did not attempt to fully suppress or 
extinguish the system of licenses. The legislature was 
well aware of the fact that over 30,000 rural communities 
could be served only with small power plants. The ré- 
gime of franchises requires a prohibitive expense of ad- 
ministrative formalities and entails other routine matters. 
Had the system of licenses likewise been restricted, it 
would have proven a serious handicap, if not an actual 
obstacle, in the development of the electric energy.”* The 
law, therefore, introduced a new regulatory system where- 
by the licensed enterprises could pursue a middle course 

16 Such unlimited power, however, has been severely criticized as alarming 
and “disquieting.” Achille Mestre, Monopole de Distribution d’Energie et Per- 
mission de Voirie, (December, 1932) Le Génie Crvir, 101(25):613. See also 
Jolly, op. cit., pp. 75-76. 

17 More about the cahiers des charges, infra, p. 159 ff. 

18 Jolly, op. cit., p. 44. Yet, it should be noted that the Council of State in 
a long line of cases has tended to make granting of licenses more restrictive 
and more exclusive within the spirit of the law. See Jean L’Huillier, Les 


Permissions de V oirie et Application de la Loi du 27 Février 1925, (February, 
1934) Le Génie Crviz, 104(6) : 133-134. 
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between (a) private concerns enjoying absolute freedom 
of action, and (b) undertakings affected with public in- 
terest and as such coming under the full regulatory super- 
vision of the system of franchises.”” 

Accordingly, the applicant has an option for a license 
or a franchise only when his plant would generate and 
furnish to the public directly or indirectly power of less 
than 100 kilowatt-hours. Otherwise, he must apply for 
a franchise. But in either case, a schedule of maximum 
rates to be charged is indispensable and must be filed with 
the original application (article 4). Indeed, an indus- 
trial plant generating its own electricity under a license, 
but furnishing electric light and power to its own em- 
ployees exclusively, comes within this restriction. Thus, 
it has been held that an employer furnishing electricity 
to its employees without charge but ostensibly as part of 
their wages is “furnishing electricity to the public.” * 
If so, it must submit a schedule of maximum rates. Other- 
wise, its license will be revoked. 

What, now, if an application for a license is denied by 
a local authority having jurisdiction? What is the rem- 
edy, if any? The applicant may appeal to the Minister 
of Public Works, who decides after due consultation with 
the Committee of Electricity (article 6). Here the law 
is not clear as to whether the applicant may appeal di- 
rectly to the Minister when the local authority is the 
mayor and not the prefect. It is assumed that he has the 
right, if he so wishes, to appeal first to the prefect, as such 
right is founded by article 98, of the law of April 5, 1884, 
which has not been repealed by the law of 1925.” 


19 Jolly, op. cit., pp. 24, 59. 

20 See L’Huillier, supra, note 18, commenting on the case Société d’Electricité 
de la Basse-Moselle v. La Société Métallurgique de Knutange, which was de- 
cided by the Council of State on June 16, 1933, revoking a license granted by 
the mayor, on the ground that no schedule of rates was in force. The suit 
was brought by another company operating under a franchise. 


21 Jolly, op. cit., pp. 48-49. D’accord: Mestre, supra, note 16, who states 
that “if refusal by the mayor is not grounded on general interests, the prefect 
has the right to grant the authorization on the application of article 3, of the 
decree of June 12, 1920.” But compare, infra, p. 157. 
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The function of the Committee of Electricity is purely 
advisory. The Minister of Public Works is not obliged 
to follow its advice. Yet, the law makes it mandatory on 
him to consult with it (articles 6 and 15). Failure to do 
so is fatal to his decision; on appeal, the Council of State 
will pronounce it null and void on form.” It consists of 
30 members in all, 15 of them representing the electric 
industry at large and the rest appointed among the high 
officials and technicians of the Departments of Public 
Works, of the Interior, of Agriculture, of Commerce and 
Industry, of War, and of the Administration of Posts, 
Telegraphs and Telephones (article 20 of the law of 
1906). The latter has the right to appoint three members 
who are empowered to pass on all objections of the local 
Post, Telegraph and Telephone offices against electric 
light and power companies as to transmission and distri- 
bution lines interfering with telegraph and telephone 
communications. It was the intent of the lawmaker 
through such review to eliminate any possible friction 


between the two services. In any case, appeals may be 
carried before the Committee of Electricity sitting as a 
committee of the whole. 


This procedure is supplemented by a second advisory 
committee, the Committee of Distribution, which again 
functions at the Ministry of Public Works. It concerns 
itself with all matters of transmission and distribution of 
electric energy, and its jurisdiction is governed by the 
decree of September 7, 1921, as amended and modified 
by the law of 1925. It consists of 36 members in all, rep- 
resenting in equal numbers of twelve each the administra- 
tion, the distributors and the consumers of electricity.” 

If in spite of all these safeguards an applicant is still 
dissatisfied, he may bring a suit before the Council of 
Prefecture, as a court of first instance, and finally carry 


22 Jolly, op. cit., pp. 49-51. 


23 See also infra, section to appear in next installment regarding the Superior 
Council of Electricity. 
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his case to the Council of State and challenge the “legal- 
ity” of the regulations.“ His plea is abuse of power 
based, according to the French administrative practice, 
on one or more of the following grounds: (a) incompe- 
tence, (b) violation of form or substance of law, and/or 
(c) the generic formula of misapplication of power or 
excess of authority, the so-called “excés de pouvoir.” * 

According to article 3, of the decree of July 29, 1927, 
all applications for a license must be addressed through 
the municipal authority to the prefect of the department 
within which the generation and distribution of the elec- 
tric power is to take place. In the event that it will ex- 
tend to more than one department, the application must 
be forwarded to the Minister of Public Works, who must 
notify all the prefects concerned. It must explicity state 
what right or rights of way are involved, what term is 
desired, and under what conditions and terms installations 
will be effected. As already stated, a schedule of maxi- 
mum rates to be charged must be included (article 4). 
Lack of action within two months implies that the appli- 
cation has been rejected (article 6).“° The same holds 
true in the case of an application for a franchise. 

The maximum term of a license is 30 years (article 3). 
If renewal for another term of 30 years or less is desired, 
application must be made within five years before expira- 
tion. It is granted as a matter of course under the same 
conditions. Otherwise, the applicant must be notified 
within the third year before expiration, that is, he must 
be given a two years’ notice (article 7). The law does 
not limit the number of renewals, which can be granted 
indefinitely. However, it is often the practice of success- 


24 L’Huillier, supra note 18. 


25 Jolly, op. cit., p. 50. He defines it to be “the use (by an authority) of its 
power to the end and on motives other than those for which such power was 
conferred on it, that is, other than the good of the service.” See also supra, 
note 8. 

26 This is an exception to the rule. According to article 3, of the law of July 
a7, 1900, concerning administrative procedure, the period within which the ad- 


erg may keep a matter pending is four months. See Jolly, op. cit., pp. 
1-5, 51-52. 
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ful licensees to convert their licenses into franchises for 
possible expansion and other advantages. Such trans- 
formation may be approved at any time (article 6).” But 
if renewal is denied, the licensee may offer to sell his plant 
to the state or the municipality at the latter’s option. 
Otherwise, at the expiration of the term he must remove 
at his own expense all installations made on public do- 
main, such as streets, highways, and the like (article 7), 
likely to prove encumbrances, or nuisances, in the event of 
installations on his own land.” 

Such purchases by either the state or the municipality 
are minutely regulated in advance by the law. The pur- 
chase price is determined at the time of the agreement, 
which is the expiration date of the final term. It is one- 
half of the cost when the license has never been renewed, 
one-third if renewed once for 30 years or less, and one- 
fifth if renewed for more than once. At the request of 
the city, the state may assist by paying half of the price, 
but must later be indemnified by the succeeding municipal 
or syndicated electric company (article 12). Further, 
the licensee may be asked to sell at any time before ex- 
piration of his term; but for the balance, he is entitled 
to an annual indemnity as if he were operating under a 
franchise (article 14). Upon expiration, he is paid the 
purchase price agreed upon, plus interest from the date 
of the agreement to the expiration date, less a sum equal 
to the expenditure required to demolish and clear away 
all installations likely to prove encumbrances or nuisances 
in the event that the operations are discontinued at a later 
day. All rates of interest involved here are based on the 
daily discount rates of the Bank of France, plus two 
points. 

This is briefly the French valuation theory, the so- 
called “valeur vénale” or, in other words, the selling price 

27 Jolly, op. cit., pp. 57-58. 
28 Jean L’Huillier, La Désaffectation des Ouvrages d'un Reseau Concédé de 


Distribution d’Energie, (October, 1933) Le Génie Crvit, 103 (16): 378-379. 
29 See infra, notes 90ff together with text in next installment. 
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at which the plant of a private company operating under 
a license may be purchased by the state, by a municipality 
or by a syndicate of municipalities. It is carefully but 
rigidly regulated by articles 7-14 of the law of 1925. 

Concerning revision of rates of electric companies op- 
erating under a license, the law provides that it be ef- 
fected through public regulations, the so-called “régle- 
ments d’administration publique.”*® It is based on the 
findings of a commission appointed ad hoc (articles 4, 
16 and 17), submitted within two months from the date 
of the designation of such commission (article 6, of the 
decree of September 27, 1926) .” 

Finally, licensees are liable to third parties for dam- 
ages. The general rule is that all public utilities, what- 
ever their character or their modus operandi, whether 
operating “en régie,” or under a license or a franchise, 
ever remain liable for damages to property and injuries 
to persons. This rule is similarly applicable to the state 
and/or any of its political subdivisions when acting in an 
enterpreneurial capacity.” 


JURISDICTION OF COURTS AND CAHIERS DES CHARGES 


At this juncture, a distinction existing between admin- 
istrative and civil tribunals concerning the application 
and enforcement of licenses, as well as franchises and 
cahiers des charges, should be noted. 

French procedural law speaks of the administrative 
courts as being solely competent to interpret cahiers des 
charges, issued for either licenses or franchises, concern- 
ing damages to property and injuries to persons either 
during the construction of the public works,” or in the 


80 See supra, p. 149. 

81 See further discussion of such commissions in section “The Régime of 
Franchises” to follow. 

32 Articles 1382-1384 of the Civil Code, and article 57, of the decree of 
April 3, 1908, as reénacted in article 73, of the decree of July 29, 1927, as 
amended by that of March 28, 1935. See Henry CACHARD, THE FRENCH CIVIL 
ong The Lecram Press, 1930), pp. 380-381. See also, Jolly, op. cit., 
pp. , . 

33 Compagnie des Chemins de Fer Economiques du Nord, (January 23, 1903), 
Recueil Sirey, 1904: III: 49-52. 

2 
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course of new installations, or having to do with the in- 
ternal administration of the company ;* in considering an 
application for an increase of rates due to post-war con- 
ditions;* in adjudicating difficulties between a private 
company and the municipality as to the enforcement of 
the former’s charter; and in regards to other similar 
actions seeking an interpretation of the contract. All such 
questions come within the exclusive jurisdiction of the 
administrative courts.” 

On the other hand, claims for damages to property and 
injuries to persons in the course of the actual exploitation 
of the grant; cases in bankruptcy or receivership, includ- 
ing actions to enforce contracts of subscription between a 
receiver and the consumer ;” or any form of judicial sale, 
must all be filed with a civil tribunal. Its judgment is 
final and no transfer or appeal to an administrative court 
is allowed (article 12 of 1925).* 

In other words, application and enforcement of con- 
tracts in the form of a license, a franchise or a cahier des 


charges between the state and consumers, on the one hand, 
and an electric company, on the other, remain within the 
exclusive jurisdiction of the civil tribunals as long as no 
obscurity or ambiguity arises calling for an interpreta- 
tion. “A civil tribunal may only apply a contract of clear 
and precise meaning, where there is no need of an inter- 


99 40 


pretation. But once an issue between the contestants 
is raised, calling for a judicial interpretation, the case 


one —— du Gaz et d’Electricité de Bergerac, (December 10, 1919), id.; 

85 Société Intercommunale d’Eclairage, (May 4, 1921), id., 1922: 1: 65. 

36 Compagnie Générale des Automobiles Postales v. L’Etat, (November 25, 
1921), id., 1923: III: 35. 

87 “Te juge du fond n’est pas alors le juge civil, mais le juge administratif.” 
Compagme Lyonnaise des Eaux et d’Eclairage, (April 17, 1916), id., 1916: II: 
36, affirmed in the Bergerac case, supra, note 34. Such courts of first instance 
are the so-called “Conseils de Prefectures,” one for each Department or Pre- 
fecture. They consist of three or four members chosen from and by the mem- 
bers of the General Prefectorial Councils, who are in turn elected for a period 
of six years by the “cantons” of each Department. But see supra note 13. 

38 In re: Glaive, (May 22, 1913), Recueil Sirey, 1914: II: 121. 

89 Jolly, op. cit., pp. 11, 138-140, citing additional cases. See also L’Huillier, 
supra, note 18. 

40 In re: Revouy, (May 10, 1911), Recueil Sirey, 1911: 1: 551. 
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comes under the cognizance of an administrative court. 
“A civil tribunal is incompetent to interpret a cahier des 
charges, which partakes of an administrative act. It must 
wait till an interpretation is sought and obtained from an 
administrative court.” “* However, its decree interpret- 
ing the point at issue, though authoritative, is not final. 
An appeal lies with the Council of State, while further 
questions of jurisdiction are referred to the Tribunal of 
Conflicts for final adjudication. Once the point at issue 
has been duly interpreted, the whole “dossier” goes back 
to the civil tribunal for final adjudication. 

This distinction between the two sets of courts, admin- 
istrative and civil, is quite rigid in French jurisprudence. 
It should be kept in mind concerning the application, 
enforcement and interpretation of clauses of contracts of 
licenses and franchises, and especially of what has been re- 
peatedly referred to above as cahier des charges.” ‘This 
is what we call here the charter of the company. Besides 
being an administrative act concluded between the state 
and the operator of a public utility undertaking, it also 
partakes of a legislative function and as such it has the 
force of law. It may be approved by a particular enact- 
ment of Parliament, and then it naturally shares in the 
character and tenor of that act. Or it may be ratified by 
a ministerial decree, and then it derives its legislative au- 
thority through the law of agency. The ratifying Min- 
ister or his representative prefect, as the case may be, is 
considered as exercising legislative functions as the dele- 
gate of Parliament. 

This theory has been duly expounded by both the Tri- 
bunal of Conflicts and the Court of Cassation. The Coun- 
cil of State, however, still refuses to subscribe to such 
delegation of legislative functions, and some publicists 


41 Compagnie Générale d’Eclairage de Bordeaux, (May 15, 1912), id., 1913: 
Se 440; 1914:1:254; affirmed in Jn re: Auduen, (June 28, 1923), id., 1924: 


42 Achille Mestre, Les Intérruptions de Courant par le Fait d’un Concession- 
naire de Distribution, (April, 1925), Le Génie Civ, 86 (17) : 409. 
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seem to share its stand.** Whatever view is accepted, it 
is settled that a cahier des charges operates as a contrac- 
tual lien in favor of the granting authority, be it the state 
or any of its political subdivisions. Among other things, 
it contains the reservation clauses; it prescribes the finan- 
cial conditions under which the license or the franchise 
has been granted; it lists all precautionary measures that 
must be taken before the completion of the term, regard- 
less of whether it is to be renewed, cancelled or repur- 
chased; and in general, it describes all rights granted to, 
and all obligations undertaken by, the grantee-operator.* 
“Tn reality, it is not only a simple juridical act, a contract, 
but a document containing: Ist, a law, a regulation, that 
is, the part organizing the public service of a railway, a 
tramway, etc.; 2d, stipulations determining in a particu- 
lar manner the sums payable to the operator, the partic- 
ular obligations of the operator. Such acts create indi- 
vidual juridical situations, on the one hand, or conditions, 
on the other. Professor Duguit calls them law-conven- 
tions.” *° 

Of such cahters des charges there are different stand- 
ard forms applicable to different forms of utility opera- 
tion. Thus, the decree of May 17, 1908, as modified by 
that of June 28, 1921, established the cahiers des charges 
system for the distribution of electricity by communes and 
syndicates of communes. The decree of August 30, 1917, 
approved the cahiers des charges standard form for the 
construction and exploitation “en régie” of electric plants 
by communes and syndicates of communes. The decree 
of August 20, 1908, as modified and supplemented by the 
decrees of June 28, 1921, March 4, 1924, January 17, 
1928, and September 13, 1934, approved the cahiers des 


43 ANGE BLONDEAU, LA CONCESSION DE SERVICE Pustic, (Grenoble: Allier, 
1929), pp. 134-139, citing Léon Aucoc, Laferrier, and D. Serrigny. See also 
Société Est. Electrique, (December 3, 1923), Recueil Sirey, 1924; I: 289. 

44 Jean Duranp-Dastés, LE Nouveau Statut L&car pes Forces Hy- 
DRAULIQUES FRANCAISES, (Tarbes: Lescamela, 1920), pp. 194-195. 

45GasTon JfézeE, Les Principes GENERAUX DU DroIT ADMINISTRATIF, 
(Paris: Giard, 1925), p. 199; see also p. 61. 
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charges standard form for franchises and licenses. And 
finally, the decree of November 30, 1909, as supplemented 
by that of March 4, 1924, authorized the cahiers des 
charges standard form for franchises granted by the state 
for electricity furnished to public services and establish- 
ments.*° 


THE JURIDICAL NATURE OF A FRANCHISE 


To quote again from article Ist of the law of 1925, 
“distribution of electric energy . . . may be established 
. through franchises . . . declared to be of a public 
utility character or not (concessions declarées ou non 
dutilité publique) .” 

In other words, the law makes a distinction between 
franchises which have been declared to be of a public 
utility character, and franchises which have not been de- 
clared to be of such character. But such distinction be- 
tween two kinds of franchises, public and simple, is not 
of any practical difference.*’ The courts consider all un- 
dertakings, organized for generating and distributing 
electric energy, and operating under a franchise, to be 
public service companies, or enterprises vested with a 
public interest. As such, they all are subject to the same 
degree of public control.* 

There is, however, one difference which should be 
noted. Companies operating under a simple franchise 
are not accorded the power of eminent domain. They 
cannot expropriate land and other property. Further- 
more, they have only recently been granted the right of 
creating legal servitudes, on condition that they institute 
proceedings in a civil tribunal for assessing damages pay- 
able to the owner in the form of an indemnity.“ Such 





48 Jolly, op cit., pp. 141-142; for the texts in French see pp. 143-225. 

47 See Mestre, supra note 9. 

48 Blondeau, of. cit., p. 67. 

49 Achille Mestre, Le Nouveau Régime des Servitudes Legales (October. 
1925), Le Génie Crvin, 87 (16): 333-334. See also Jolly, op. cit., p. 110; and 


pe de Transport d’ Energie des Alpes, (July 24, 1926), Recueil Sirey, 1927: 
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right of servitude becomes absolute in the case of enter- 
prises which have been assisted through state or munici- 
pal subsidies of more than 10% of the cost of their origi- 
nal installations.” 

Thus the distinction between simple and public fran- 
chises may briefly be disposed of. But coming to the 
consideration of the juridical nature of a franchise, the 
matter assumes other proportions. Indeed, the problem 
is beset with immense difficulties. This so-called “con- 
cession” has long been the source of protracted litigation. 
To be sure, the two sets of courts, administrative and civil, 
have at no time evolved a parallel theory. Their views 
have with almost consistent regularity, till very recently, 
disagreed as to the inherent rights and duties which a 
grant of this nature creates for both grantor-state and 
grantee-operator. 

To begin with, a franchise implies a continuous serv- 
ice. It is an act concluded between the state, as the owner 
and proprietor of public domain, and the operator, as the 
lessee of such domain. It is granted through the cahiers 
des charges, which approve standard specifications of 
plant and service, and a schedule of maximum rates. The 
operator, it is said, has been granted for a certain and de- 
termined period the exploitation of public domain, inal- 
ienable though it may be. But what other rights and 
duties does such a public act create? 

Historically, the franchise was once considered a pure 
and simple contract. During the nineteenth century, 
“the act of franchise was a contract in all its elements 

. of a contractual character and exclusively contrac- 
tual.” Then, its public function gave rise to the ad- 


50 Decree of December 27, 1925, regulating the application of article 298, of 
the law of finances of July 13, 1925, which extended to simple franchises the 
right of servitudes, as established by article 12, of the law of 1906. Jn re: 
DeLavergnolle, (January 18, 1929), Recueil Sirey, 1929: II: 54, and In re: 
Gauchet, (January 6, 1930), id., 1930: 1: 337. 


51 Blondeau, op. cit., p. 131. See also, Marc CHarpot, La CoLLaABorATION 
FINANCIERE DES ADMINISTRATIONS PUBLIQUES ET DES ENTREPRISES PRIVEES, 
(Nancy: Société d’ Impressions Typographiques, 1928), pp. 48-50. 





MANAGEMENT OF FRENCH ELECTRIC UTILITIES 165 


ministrative theory that whatever applies to the organiza- 
tion of a public service partakes of a dual character, at 
once legal or contractual, and regulatory or conventional. 
This view enunciated by the Council of State finds now 
the support of most writers of public law. It was origi- 
nally borrowed from neighboring countries, especially 
Germany and Italy. These countries, however, go much 
further in its application. There “franchise” implies a 
favor bestowed by the state upon operators of enterprises 
of public service and public works alike. It is considered 
a unilateral act or contract and justifies as such govern- 
ment intervention at any time for valid reasons.” 

German practice maintains that whatever rights a 
public undertaking possesses emanate from such unilat- 
eral act of the state, while duties and obligations arise 
from the voluntary submission of the entrepreneur 
through his original application as, if and when accepted. 
Thereafter, and at any stage, the state can restrain or 
revoke what it has granted. It is an absolute theory de- 
veloped by analogy from Roman law: “qui suo jure 
utitur, neminem leadit.” ‘The Italian practice, on the 
other hand, qualifies this theory by holding that a fran- 
chise is complex in operation. It is formed by the reunion 
of two unilateral acts; (a) the one, which grants, ema- 
nates from the state and thus represents public authority; 
(b) the other, which submits, is found in the voluntary 
act of demand and acceptance by the operator.” 

Such Roman legalisms have impressed French publi- 
cists to argue that a franchise is a convention, nay a com- 
pact, but never a pure and simple contract. It is pre- 
ceded by negotiations which bring about a meeting of 
minds between the granting public authority, on the one 
hand, and the applying for a franchise private interests, 
on the other. Such understanding results in a convention 
or in a collaboration of intentions of opposing interests, 


52 Blondeau, op. cit., p. 139. 
53 Blondeau, op. cit., pp. 140-144. 
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to be sure, but not antagonistic in the least. This conven- 
tion is a completed act of two independent parts: one, 
referring to the regulatory clauses, and the other, to the 
contractual. A violation of the latter to the prejudice and 
damage of the operator creates a cause of action against 
the public authority which exceeded its authority. In 
that plea of “excés de pouvoir,” however, is not included 
any amendment in the regulatory clauses brought about 
through government action for any valid reason. In other 
words, the first part admits change without liability; the 
second does not.™ 

This theory in a somewhat modified form has found 
favor with the Council of State. This highest admini- 
strative court of France holds now that a franchise is a 
contract in its entirety. It is not, however, a pure and 
simple contract, but one of an original character. Such 
originality is found in the fact that a franchise, as an act 
of sovereignty, authorizes the discharge and management 
of public service by private interests. It does not divest, 
but simply delegates, public authority. Its provisions 
are not only legal or contractual, but also regulatory.” 
At last, French administrative jurisprudence caught up 
with pragmatic juridical thought steeped in state econ- 
omy. But how slow and long was the journey is another 
story! 

The first case giving a new orientation to the Council 
of State as to its competence over disputes between per- 
sons and public authorities was decided on February 6, 
1903.° In incorporating the report of the State Com- 
missioner Romieu,” the court for the first time empha- 
sized the point that the character of such disputes con- 


54 Tbid., pp. 145-157, citing Professor Léon Duguit as the outstanding ex- 
ponent of this theory. 

55 Blondeau, op. cit., pp. 159-160. 

58 Terrier v. Département de Sadne-et-Roire, (February 6, 1903), Recueil 
Sirey, 1903: III: 25. See also comments of Editor Maurice Hauriou, id., 

57 A State Commissioner (Commissaire du Gouvernment) is the official 
referee and rapporteur of the court. He not only conducts hearings and re- 
ports to the court, but also participates in the trial and the final decree. 
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cerning operations affected with a public interest is by its 
very nature not only legal, but also administrative-regu- 
latory. “It seems to us,” said the court, “that we find 
ourselves in the presence of an administrative operation, 
and not of a contract of civil law.” It hastened, there- 
fore, to disregard the argument that the state had no right 
to alter or amend further what it originally had regulated 
through its granting act, and held that clauses either 
against public policy or causing injury or even inconven- 
ience to the public might in the discretion of the govern- 
ment be disregarded.” 

This new theory was going too far in the direction of 
supervision and control. It was seriously challenged on 
June 23, 1903, when a decree issued by the prefect of 
Bouches-du-Rhone regulated the number of trips which 
the Compagnie Générale Francaise de Tramways had 
to make daily during the summer of 1903. This, the 
company argued, violated article 14 of its cahier des 
charges, which specified from 1534 to 1547, instead of 
2657 runs, which the prefectorial decree sought to im- 
pose. On appeal to the administrative court of first 
instance, the company succeeded in having the decree an- 
nulled. The prefect, however, was upheld by the Min- 
ister of Public Works, who ruled that article 33, of the 
regulatory decree of August 6, 1881, gave a local author- 
ity ample power to amend clauses of similar charters 
through the police power of the state. The case was forth- 
with appealed to the Council of State on the ground of 
excess of authority. The latter reversed the decree in the 
lower court, dismissed the appeal, and remanded the case 
for an indemnity.” Its decree has been compared in im- 
portance with the decision in our celebrated case of 
Smyth v. Ames.” As State Commissioner and rapporteur 


58 Compare supra note 43. 
59 (March 11, 1910), Recueil Sirey, 1911: III: 1. 


69169 U. S. 466 (1898). The comparison is made in glowing terms by 
Professor Edouard Lambert in his introduction to Francois Trevoux’s Le 
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of the court served then the now Vice Premier of France 
M. Léon Blum, and his report, lucid in reasoning and 
startling in innovations, was incorporated in toto in the 
ensuing decree. 

Starting with the premise that in a contract of public 
service the state must never become a disinterested spec- 
tator, the court held that supervision and control over the 
exercise of any delegated powers by such contractor must 
never be diminished, let alone abandoned. “The respon- 
sibility and consequently the authority of the grantor- 
state concerning public service does not stop the day when 
the franchise is granted.” The contract was construed to 
authorize the increase of trains by the provision that they 
“must be sufficient in number to meet the needs of the 
public.” Article 14 of the cahier des charges, the court 
held, stated a minimum, not a maximum, of runs, as the 
company argued. 

Further, the court examined both sets of elements— 
(a) those certain and possible of evaluation, and (b) those 


left to a large extent to conjecture and hypothesis, and 
therefore, instrumental in making the company operate 
on profit or for loss,—and set forth its one rule that made 
this decision classic. It reasoned that in a grant of public 
domain, an equilibrium must be sought between advan- 
tages and charges, between rights and obligations. And 
it continued : 


“The matter is not only contractual, but also regulatory. The 
fact that a minimum of service is fixed should not be regarded 
as a contractual renunciation of that regulatory right, which 
is independent of the contract, its object being to assure the 
normal execution of public service. In a contract of this char- 
acter there are two aspects: the legality of regulation, and the 
legality of the contract. They in turn correspond to the duality 
of the nature of a franchise, being in one sense a financial 
arrangement of a definitive form, and in another a public serv- 
ice system of management of varying needs.” 


Développement et la Réglementation de l’ Industrie Electrique aux Etats Unis, 
(Paris: Giard 1933), p. 19ff. He wrote; “It is well to remember that the 
decree of March 11, 1910, constitutes for the French jurisprudence the counter- 
part of what has been for the American jurisprudence the decision in the case 
of Smyth v. Ames in 1898: the leading case par excellence, the fountainhead 
(fons et caput) of the whole movement coming under this chapter of law.” 
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It is interesting to note here the comments of the editor 
of this case, who in a crowded footnote wrote: 

“Tt is not to be assumed any longer that what results from a 
concession of public service is entirely contractual. Two ele- 
ments should be distinguished: (a) the financial terms of op- 
eration, properly the object of the contract; and (b) the gen- 
eral conditions of exploitation, not definitely regulated by the 
contract but ever remaining within the regulatory power of 
the state as far as the needs of the public seem to be superior 
to the particular conventions.” * 

In other words, it is now established that a franchise is 
dual in character. One part is regulatory. It concerns 
the exploitation of the grant and covers rates, service, 
taxes and the like. Here the state never relinquishes its 
power to regulate as conditions warrant. True, such ac- 
tion must not be arbitrary, as then the courts will inter- 
vene on a plea of excess of authority. But as long as the 
needs of the public demand it, further regulation than 
that authorized by the existing cahiers des charges is jus- 
tified and will be upheld by the courts. 


The remaining part is juridical. It includes all con- 
tractual clauses, such as repurchase, subsidies, interests, 
dividends and the like. It cannot be impaired without 
due process of law. And it is so divisible as to be affected 
little, if at all, by repeal or modification of any of the 
regulatory clauses.” 

This new doctrine has so percolated into French juris- 
prudence that the Council of State has gone one step far- 
ther. When interpreting similar clauses, it feels less 
bound by the juridical nature of the contract than by the 
liberal influences responsible for the enactment of the leg- 
islative acts governing the régime of franchises.” And 
the same can be said to apply to licenses as well. For it 


:. ae Hauriou, Jurisprudence Administrative, Recuem Srey, 1911: 


62 HENRI REDEUILH, NATURE JURIDIQUE DE LA CONCESSION DE SERVICE 
Pusuic, (Bordeaux: Delmas, 1925), pp. 1, 29. 


63 Gaston JézE, Les ConTRATS ADMINISTRATIFS DE L’ETAT, DES D£PARTE- 
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should be noted that the two terms “license” and “fran- 
chise” have no exactly defined connotation. Their opera- 
tion is not strictly demarcated. They are used and 
applied interchangeably. As aptly stated, their legal defi- 
nition can be ventured at, but not vouched for. Indeed, 
“The most that can be said is that there is a tendency to ap- 

ply the name of franchise, instead of that of license, to such 
acts of the administration which fit permanent situations, leav- 


ing operations essentially precarious and revocable to be au- 
thorized by licenses. But this again is only a tendency.” ** 


(To BE CONCLUDED NEXT ISSUE.) 


64 Blondeau, op. cit., pp. 2-8, citing cases. See also an interesting comparison 
of licenses and franchises by Achille Mestre, Recueil Sirey, 1917: II: 105-107. 





REFORMS NEEDED IN THE TEACHING OF 
ADMINISTRATIVE LAW 


O. R. McGutre* 


The President of the American Bar Association stated in his ac- 
ceptance address of October 1, 1937, at the conclusion of the sixtieth 
annual meeting of the Association that only fifty-five of the ninety- 
four law schools approved by the American Bar Association offered 
any courses in administrative law and administrative tribunals and 
that where they do offer such courses most of them are both optional 
and one-hour courses with the inescapable conclusion that most of the 
students leaving the law schools today are without any adequate 
grasp of the outstanding legal phenomenon of the twentieth cen- 
tury.'. President Vanderbilt has been for many years a law school 
teacher of administrative law. 


The Special Committee on Administrative Law of the American 
3ar Association had reported, among other things, at the commence- 
ment of that annual meeting of the Association, that: 


“A great many courses in administrative law as taught in the 
law schools cover but a fraction of the subject. The attempt 
is made in most of such schools to teach the subject from case- 
books, and an examination of these case-books shows that they 
are largely limited to opinions of the courts reviewing admini- 
strative decisions. That is to say, the subject as developed in 
many of these case-books begins and ends with the cases in the 
courts, and very little, if any, attention is given to the study of 
the particular controversy as it originated in the administrative 
machinery of the Federal, State or municipal government; the 
administrative process which such a controversy followed before 
it became a case in the courts; and the method of presenting the 
issue to the various administrative officers or boards required 
to decide the matter. This is a most important fraction of the 
subject and is constantly growing more so with each passing 
year. If a controversy may be decided administratively and de- 
cided properly, there is no need for litigation concerning it, and 
experience has proven that with proper machinery for getting 


*A.B., 1917, Louisiana State University; A.M., 1919, LL.B., 1921, The 
George Washington University; S.J.D. 1923, The American University. 
Collaborator with the late James M. Beck, formerly Solicitor General of the 
United States, in writing “Our Wonderland of Bureaucracy” and “The Vanish- 
ing Rights of the States.” Special Assistant to various Attorneys General 
of the United States for the trial of particular cases and Counsel to the 
Comptroller General of the United States. Member of the Special Committee 
on Administrative Law, American Bar Association, since it was established in 
1933 and its Chairman in 1935-36 and 1936-37. Former member of the Com- 
mittee on Administrative Law, Federal Bar Association, etc. 

1 (1937) 23 Am. Bar Assn. J. 871, 874. 
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at the facts in such controversies, with the aid of briefs and oral 
arguments by attorneys skilled in the compilation and use, in 
many instances, of economic and scientific data, the great bulk of 
cases are satisfactorily and properly settled by the departments, 
establishments, boards, commissions and other agencies of the 
Federal government and are not taken to the courts.” ? 

Also, the President of the American Bar Association stated some- 
what hesitatingly in the above referred to acceptance address* with 
respect to administrative tribunals and decisions that “Some authori- 
ties even say more decisions are being made by administrative tri- 
bunals than by the ordinary courts.” As a distinguished public man 
once said: “Let us look at the record.” * 

First as to the Federal courts: The Judicial Conference held 
October 3, 1936, showed that there were commenced during the 
fiscal year ending June 30, 1936, in the Federal district courts a 
total of 39,227 civil cases, including both Federal government and 
private civil cases and that the said courts terminated 41,384 such 
cases during the same period.’ Of all the cases terminated, excluding 
bankruptcy cases, 14,395 were civil cases of the United States.° In 
the eleven United States Circuit Court of Appeals,’ a total of 1,674 
cases were pending on July 1, 1935, and during the course of the 
ensuing fiscal year a total of 3,521 cases were filed. These eleven 
courts terminated 3,526 cases, including 1,198 Federal Civil Cases, 
during that fiscal year. Incidentally they reversed 880 cases tried 
by the Federal district courts.* During the corresponding period in 
1935 the Supreme Court of the United States had docketed a total 
of 1,076 cases and 986 were disposed of by denial of petitions for 
writs of certiorari. The records are not available as to how many of 
these cases were Federal civil cases. That court heard arguments in 
210 cases and of these 107 cases—or more than half—were Govern- 
ment cases. That court wrote opinions in 185 cases and of these 
more than half, or 96, were Government cases.® The statistics of 
the Supreme Court work for 1936 are not available as this is being 
written. 

That is to say, 14,384 Federal civil cases were decided in the 
Federal district courts, 1,198 in the eleven circuit courts of appeal, 


? Advance program, 60th Annual Meeting of the Am. Bar Assn., p. 180. 

3 (1937) 23 Am. Bar Assn. J. 873. 

*Former Governor Alfred E. Smith. 

51936 Annual Report, Attorney General of the United States, pp. 4-8. 

8 Ibid. pp. 177, 178. 

7 Including the United States Circuit Court of Appeals for the District of 
Columbia. 

81936 Annual Report, Attorney General of the United States, pp. 160, 161. 

9 Ibid. pp. 13, 14. 
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and if we conclude that the 986 cases in the Supreme Court wherein 
certiorari was denied and the 90 disposed of during the term were all 
Federal civil cases—which, of course, is not a correct assumption—all 
of the Federal courts disposed of but 16,658 Federal civil cases. So 
much for the work of the courts in connection with Federal civil cases. 

Second, as to the work of Federal administrative tribunals and 
officers in the decision of civil cases: Statistics are not available 
as to the civil cases decided by all of the some 130-odd administrative 
agencies of the Federal government during the year ending 1936, 
but a total of 603,246 are reported to have arisen in one department 
of the Federal government; 92,185 of such cases were appealed to 
higher authority within the department; 2,847 cases were taken to 
the Court of Claims and the Federal district courts; 699 cases to 
the circuit courts of appeal with 601 cases decided in favor of the 
department’s action and 692 against such action.’° In other words, 
we have here one department of the Government deciding far more 
Federal civil cases than all of the Federal courts combined. Compare 
the 92,185 cases appealed within the department with the 1,198 Federal 
civil cases decided by the circuit courts of appeal! Or the 692 of these 
cases wherein the courts disagreed with the administrative action 
taken with the 880 cases wherein the circuit courts of appeal disagreed 
with the Federal district courts out of a total of 3,526 cases ter- 
minated ! 

If we take the work of the Federal Trade Commission for the 
fiscal year of 1937, we find that said Commission approved a total 
of 624 stipulations to cease and desist, executed by parties against 
whom proceedings had been instituted; that in 296 cases the Com- 
mission served upon respondents cease and desist orders from unfair 
practices which had been alleged in complaints and which were 
found to have been engaged in by the respondents; and during the 
same period the Commission was sustained in 18 cases and reversed 
in none, including one mandamus proceeding in a Federal district 
court. That is to say, the Commission decided a total of 920 
cases or 278 cases less than all of Federal civil cases decided by the 
circuit courts of appeal during the preceeding fiscal year. In addition, 
the Commission had under investigation a total of 2,100 particular 
cases and was engaged in making a number of general investigations 
for the President and the Congress. 

In the operations of the Department of Labor during the year 
1936, there were 34,601 controversies which arose and 3,075 were 


10 Letter dated August 3, 1937, from the Secretary of the Treasury to the 
Chairman. Select Committee of the Senate on Investigation of Executive 
Agencies of the Federal Government. 

11 1937 Annual Report, Federal Trade Commission, pp. 4, 5. 
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appealed to higher authority within the department. Some 351 of 
these cases were taken to the courts which agreed with the adminis- 
trative action in 279 of the cases and disagreed in 49 of such cases.*? 
In other words, the cases arising in the comparatively small Depart- 
ment of Labor during the fiscal year 1936 were approximately three 
times the number of Federal civil cases instituted in all of the 
Federal district courts of the United States and the number of 
appeals within the department was nearly three times the number 
of appeals in Federal civil cases to all of the eleven circuit courts 
of appeal! 

A total of 3,606 controversies arose in the operations of the War 
Department during the year 1936, and only 61 of such cases 
resulted in suits against the United States. Of the cases decided 
by the courts six sustained the administrative action taken and six 
disagreed with such action.** The Navy Department has an equally 
good record with 1,456 cases arising in the operation of said de- 
partment, 21 being appealed to higher authority within the depart- 
ment, seven being taken to the Federal district courts and 18 result- 
ing in suits de novo against the United States.’* Eliminating the 
various and sundry regulatory laws being enforced by the Department 
of Agriculture, there were 1,556 cases which arose in that depart- 
ment, two were appealed to higher authority within the department, 
and some fifteen found their way into the courts, resulting in judg- 
ments in nine cases sustaining the administrative action and six 
disagreeing therewith.’® 

The Inland Waterways Corporation, a wholly owned government 
instrumentality, had 6,595 cases during the same year 1936. 
Four of these cases were taken to the courts, one decided in favor 
of the corporation, one dismissed, one compromised and two were 
pending at the end of the fiscal year.’® 

However, there is no necessity for belaboring the point by citing 
the statistics from all of the 130-odd governmental agencies even if 
all were available. The above record is sufficient to establish my 
point that the number of claims and controversies decided by the ad- 
ministrative agencies and tribunals of the United States is many, 
many times greater than all of the Federal civil cases decided during 


12Letter dated July 16, 1937, from the Solicitor of the Labor Department 
to the Chairman, Select Senate Committee on Investigation of the Executive 
Agencies of the Federal Government. 


13 Letter of July 28, 1937, from the Secretary of War to the Chairman of 
the Senate Select Committee, etc. 


14Tetter dated July 28, 1937, from the Secretary of War. 
15 Letter dated August 21, 1937, from the Secretary of Agriculture. 
16 Letter dated July 13, 1937, from the Inland Waterways Corporation. 
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a corresponding period by all of the Federal courts combined. In 
fact, the number is much greater than all of the cases decided by the 
Federal courts during a corresponding period even if we include all 
public and private civil suits, all criminal cases, and all brankruptcy 
cases.*" 

And let it not be said that all of these cases administratively 
decided were simple ones. Some of such cases were no more complex 
than many cases determined by the courts on consent orders and 
motions, but I may cite a case recently decided by the Board of Tax 
Appeals where the actual trial time required thirteen months in the 
presentation of evidence as to the valuation of vast properties and 
when the Board decided the case, the amount determined was within 
approximately three percent of the determination made by the 
Bureau of Internal Revenue.’* An examination of the twenty-seven 
volumes of the decisions of the former Comptroller of the Treasury 
and the sixteen volumes to date of the succeeding Comptroller 
General of the United States, for instance, will show that the cases 
reported therein compare favorably with the cases determined by 
the appellate courts of this country. 

These records establish beyond all doubt that the vast volume of 
controversies arising in the conduct of the administrative branch of 
the Federal government far overshadow the number of cases taken 
to the Federal courts and serve to emphasize the statements made 
by the President of the American Bar Association as to the relative 
importance of administrative law and administrative tribunals. In 
fact, he might well have stated the number of cases decided annually 
by Federal administrative tribunals and officers was several times 
greater than all of the cases decided annually by all of the “tra- 
ditional” Federal courts. 

Surely such record must be unknown to the many approved law 
schools of this country which either do not give any course in ad- 
ministrative law, or relegate the subject to an optional one hour 
course of lectures. In such instances how can it be said that the 
law schools are giving the law students the professional training 
which they will need when they come to the bar? Also, is it not 
an indisputable fact that the neglect and indifference so shown by 
these law schools are depriving the United States of a source of 


17 1936 Annual Report of the Attorney General, pp. 164 to 166, 180 to 182. 


18 Letter of June 28, 1937, from this Board stated that some 5.079 cases were 
appealed to the Board during the fiscal year, 1936; that 498 were appealed 
to the Circuit Court of Appeals; that 387 were decided in favor of the 
Board’s holding; and 148 disagreed therewith. Compare this record with that 
of the Circuit Courts of Appeal in reversing the districts courts. The case 
referred to is the Hutchinson Estate case. 


3 
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partially trained men, at least, to operate the administrative machinery 
of the Federal government? At the same time, such neglect and 
indifference fail to develop that knowledge so necessary in members 
of the Bar, if the various Bar associations are to carry out any 
needed reforms in the machinery for the settlement and adjustment 
of controversies with the Federal, State and municipal governments. 
The result is, that much new legislation for reforms in our social 
and economic structures of government are being drawn by laymen 
or young graduates of law schools who have had little or no train- 
ing and experience in the operation of the complex machinery of 
government. Experience during recent years has demonstrated 
beyond doubt that much of such legislation is both crudely drawn 
and unconstitutional. Some of it has been redrafted by experienced 
lawyers and then held by the courts to be constitutional. 

From my point of view of some twenty years in the public service, 
both in the trial of cases in the courts—which had been decided by 
administrative officers—and in the writing of decisions for such 
officers, as well as bills which were afterward enacted into law, I 
am very definitely of the conclusion that the law schools which do 
not give courses in administrative law, or give inadequate courses, 
have failed in their duty to the practicing lawyer, to organized govern- 
ment and to the individuals or business concerns dealing with such 
government. In case after case the amount involved does not justify 
the taking of the cases to the courts or to the Congress for relief 
legislation, the printing of records and briefs, the time and expense 
of attorneys to argue the cases before the Courts or Congressional 
Committees. Justice must be had in such cases at the hands of the 
administrative tribunals or not at all. Yet, in relatively few cases 
does the administrative officer or tribunal receive the assistance he 
or it is entitled to expect from the attorney representing the claimant 
or person aggrieved. This is not due to any lack of ability or lack 
of desire on the part of such attorneys to be helpful, but it is due to 
their lack of knowledge as to how to present the case. The lawyers 
simply were not taught as law students how to present a case to an 
administrative tribunal. If they studied the subject at all, most of 
their time in law school was devoted to constitutional divisions of 
power, constitutional delegations of power, the rules—if it can be 
said there are any—applicable to obtaining writs of mandamus or 
injunction against administrative action and similar matters of 
judicial control over administrative action. This was wrong for at 
least two reasons: The law student was not taught how to assist the 
administrative tribunals or officers in getting at the law and the 
facts of the controversies and at the same time the law student was 
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being inculcated with the idea that the courts are the source of all 
justice, as between the Government and the person aggrieved. In- 
stead of teaching administrative law, there was taught some form of 
common law or ordinary law applied as between two private parties. 
Such rules of law may be applied, to a certain extent, in the con- 
tractual relationships of the Sovereign, but not in the vast field of 
Sovereign regulation and control. 

It is extremely doubtful whether a dozen law schools in America 
today, teach their students in courses in administrative law and ad- 
ministrative tribunals, even the fundamentals of administrative law 
as to advertising and contracting on behalf of the United States and 
it is equally doubtful whether there is any considerable number of 
teachers of administrative law who advise their students as to the 
method of determining whether a representative of the United States 
is authorized to contract on behalf of the Government; as to the 
means of determining whether the advertised specifications comply 
with the law; and in such similar and comparatively simple matters. 
Those who read these lines may stop to inquire why it came about 
that within the last few years a case was appealed all of the way 
to the Supreme Court of the United States in an attempt to enforce 
a contract against the United States when there had not been com- 
pliance with the terms of statutes, some of which had been in existence 
since 1809.’ Also, whether they could advise a contractor as to how 
an appeal should be prepared and filed with the head of the depart- 
ment concerned, so as to present to him reasons for reversal of a 
finding of fact made by a contracting officer under the terms of the 
Federal Government Standard Forms of Contracts for Construction 
work or for Supplies.” 

These are very practical matters, so practical in fact that one of 
the leading surety companies had prepared, printed, and distributed 
among its principals, several thousands of copies of a manual in- 
tended to instruct government contractors in elementary rules of 
procedure to be followed in the performance of government contracts 
and the National Association of Credit Men in their 1938 Manual 
has devoted a chapter to Government contracting. Under the terms 
of the referred to contracts, the administrative findings of facts have 
all the force and effect of a verdict of a jury as to disputed facts, 
unless such gross mistake may be shown therein as to amount to 


19 See section 3744, Revised Statutes; and Jacob Reed’s Sons v. United 


States, 273 U. S. 200, 47 Sup. Ct. 339, 71 L. ed. 608 (1926). See. section 3709, 
Revised Statutes. 


20 Penn Bridge Company v. United States, 59 Ct. Cls. 892 (1924), and 
Supreme Court of the United States cases there cited at page 897. 
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fraud. Obviously, a contractor or his attorney contesting such find- 
ing of fact before some other administrative officer than the one 
authorized by the contract to determine the matter, is wasting both 
his time and the time of the other administrative officer or the courts, 
unless the case is brought within the exception. 

What is needed here is instruction of the law students in the 
principles and methods of procedure in administrative law cases and 
what is true of Federal government contracts is equally true of 
Interstate Commerce Commission cases; Federal Trade Commission 
cases; Packers and Stock Yard cases; Pure Food and Drug cases; 
Fraud order cases arising in the Post Office Department; Internal 
Revenue tax cases; Customs cases; and literally hundreds of others. 
Of course, the law schools will not have time to teach the practice 
and procedure before the some 130-odd Federal agencies and 
a greater number of State and municipal agencies, but there could 
be concentration in these matters before the more important agencies. 
Last, but not least, the students in the administrative law courses 
should have their attention directed to comparative administrative 
law and procedure in at least the English speaking countries as well 
as in France. 

It is quite important that law school students shall know something 
about the procedure to be followed in invoking the aid of the courts 
where that is possible under the law. In this respect I have no 
quarrel with the instruction in administrative law courses. How- 
ever, it is of more importance that the law school student know how 
to follow the administrative remedy and how to present his case 
to the administrative officers or tribunals required to decide the cases 
in the first instance, or on appeal, and this aspect of the subject 
is all but ignored in most law schools. It may be, and frequently 
is, true that no judicial remedy is available, as, for instance, in the 
rejection of a bid by a Federal government official, or the judicial 
remedy is inadequate, as in alien exclusion or deportation cases, or 
in fraud order cases and in many other instances. 

The House of Delegates at the Kansas City meeting of the Ameri- 
can Bar Association took a long step forward in the approval of the 
recommendations made by the Special Committee on Administrative 
Law, of a resolution designed to improve the administrative machin- 
ery of the Federal government for the settlement of controversies 
with the United States, the approval being as to a part of the resolu- 
tion drafted by the Committee and the approval as to the balance 
being in principle. The report of the debate in the House of Delegates 
will soon be available and it is to be hoped that every law school 
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dean in America will read it in connection with the resolutions and 
report of the Administrative Law Committee.** 


I insist that it is the duty and responsibility of all the law schools, 
to turn out men as well grounded in the practice and procedure 
before administrative tribunals and before administrative officers 
charged with the responsibility of deciding hundreds of thousands of 
cases each year, as it is for such law schools to turn out men grounded 
in the principles and practices of equity, admiralty, real estate law, 
bills and notes or any other subject. 


In fact, the law schools have a greater responsibility as to adminis- 
trative law and tribunals for the reasons shown above, that the 
number of cases coming before such tribunals is far greater than 
the number of cases coming before the ordinary courts, and for the 
further reason that the economy and efficiency with which the govern- 
ments are run affect every person within the jurisdiction of such 
governments. We cannot have an economical and efficient govern- 
ment without trained men, not only to run the administrative ma- 
chinery of the government, but to see that the men who are running 
that machinery reasonably comply with the terms of the law. It 
may even become necessary in a number of cases to give administra- 
tive law teachers without practical experience in the Federal govern- 
ment machinery, a sabbatical year of leave with the requirement that 
they spend a year in Washington working in the administrative branch 
of the government and finding out firsthand how the wheels of these 
administrative tribunals actually operate, grinding out every work 
day an unbelievable number of decisions of far-reaching importance. 
Also, action should be taken to secure copies of administrative de- 
cisions, rules of procedure, etc., which are not to be found in case- 
books on administrative law, and many of which decisions are not 
printed for reasons of economy. 


21 Apparently the present President of the American Bar Association disagrees 
with the proposed plan. He stated (1937, 23 A. B. A. Journal, 873), among 
other things with respect to administrative agencies and tribunals that: “I am 
concerned because he tries issues of far-reaching importance, many of which 
are of more moment than those tried by our ordinary judges in our traditional 
courts. I am concerned because I cannot obtain the same review of his de- 
cisions as I can from that of an admiralty or equity judge. I can not see why 
the findings of fact of a trained equity or admirality judge should be subject to 
complete review, as the experience of centuries has shown is essential and 
indispensable, while the findings of fact of the commissioner, who is often with- 
out legal training, in cases far more complicated than ‘ordinary equity or 
admiralty suits, is subject to far less rigid review.’ 

Also, in an article in the January 1938 number of the A. B. A. Journal he 
says: “There is scarcely any respect in which our traditional courts, if 
properly organized and properly mannned by judges and lawyers, could not meet 
point by point the advantages claimed for administrative tribunals.” 
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In the days of Story, for instance, the subject of administrative 
law was not taught, as such, in the law schools, but we did have 
men with practical experience in government teaching in the law 
schools, and the time has come for a return to that procedure of 
having practical men of the law in applied government to teach ad- 
ministrative law courses. Theoretical training in this vast field of 
the law is necessary, but broad practical training is even more 
necessary. The services of trained men in administrative law are 
needed both within and without the Federal government today, as 
possibly they were never needed before, and a sufficient supply simply 
does not exist because so many law schools have had about the same 
attitude toward the subject of administrative law as did Blackstone. 
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EDITORIAL NOTES 


HovusInG AND SLUM CLEARANCE ActT oF 1937—LEGAL PROBLEMS 
oF Locat AUTHORITIES 


With the passage of the Housing Act of 19371 the United States 
Government adopted a definite policy in regard to public housing 
and slum clearance.?, The experiments followed by the government 
since 1932 culminate with this Act. The purpose of this note will 
be to review briefly the history of the Act and to analyze the policy 
adopted by the government with a view to determining some of the 
problems that may be met in the participation in the plan by the 
local authorities. 

Various forms of state subsidies to stimulate housing construction 
for low income groups had been tried abroad prior to the entry by 
the United States in this field e.g., exemption of low-rent houses from 
taxation for a limited term ;* government loans at low interest rates 
to individuals, public utility societies, and municipalities ;* outright 
grants to non-profit building groups;° undertaking the construction 
of cheap housing facilities by governments themselves.® 


The first important effort of the National government directed 
toward the housing problem was the Conference on Home Building 
and Home Ownership in 1931.7 All aspects of the problem were dis- 
cussed and the conclusion reached that it was essential for the Gov- 
ernment to lend its efforts by assisting in home financing. 


1 (1937) Pub. Law No. 412, 75th Congress. 


2 The term “Slum clearance” is defined in the Housing Act of 1937 as mean- 
ing “the demolition and removal of buildings from any slum area.” The term 
“slum” is defined as “any area where dwellings predominate which, by reason 
of dilapidation, overcrowding, faulty arrangement or design, lack of ventilation, 
light or sanitation facilities, or any combination of these factors, are detrimental 
to safety, health, or morals.” 


3 Exemption of low-rent houses by taxation has ng wee | in Denmark, Nor- 
way, Italy, France, Belgium, Austria, and Germany, I.L.O. Housing and Wel- 
= Studies and Reports, series G, No. 3, (1930), as 163, 185, 224, 253, 311, 

*Loans at cost have been made by England, Holland, Sweden, Denmark, 
Norway, Italy, France, Belgium, Austria, e Germany. I.L.O., supra, note 3, 
at 83, 106, 126, 141, 161, 178, 205, 211, 240, 3 

5 England, Holland, Sweden, Denmark, ~ ttl Italy, France, Belgium, Aus- 
py = Germany. I.L.O., supra, note 3, at 73, 106, 124, 141, 162, 183, 222, 247, 

6 Local authorities have constructed dwellings in England, Holland, Sweden, 
Denmark, Norway, Italy, Belgium, Finland, Austria, and Germany. I.L.O., 
supra, note 3, at 91, 107, 130, 147, 161, 190, 255, 292, 314, 371. 

7 See (1934) 1 Law anp ConTemMporARY Prosiems, 135, for a history of the 
housing problem. 
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The first funds made directly available were authorized by the 
Emergency Relief and Construction Act of 1932 * which empowered 
the Reconstruction Finance Corporation® to make loans to corpora- 
tions formed wholly for the purpose of providing housing for families 
of low-income or for the reconstruction of slum areas, which were 
regulated by State or municipal law as to rents, charges, capital 
structure, rate of return, areas and methods of operation, to aid in 
financing projects undertaken by such corporations which are self 
liquidating in character. Only two loans were made by this agency, 
but the idea of housing as a part of public works was accepted as a 
part of the government’s program. 

The idea was fully developed in the National Industrial Recovery 
Act’® under which housing projects were to be erected by private 
individuals formed into limited dividend corporations’ and financed 
largely by the government through the Public Works Administra- 
tion.’ It was soon evident that substantial groups willing to under- 
take the risk could not be found so the plan was abandoned in Feb- 
ruary of 1934.1% The Public Works Administration Housing Divi- 
sion then began directly to build and operate urban housing projects. 

In January of 1935 the Public Works Housing program which was 
carrying out the governments slum clearance and housing policy, 
received a severe blow with the decision in the case of United States 
v. Certain Lands in the City of Louisville.* The District court and 
the Circuit Court of Appeals for the Sixth Circuit both held that the 


847 Start. 709 § 20la —, 5 V..s. ¢. - 605b (1934). 

947 Stat. 5 (1932), 15 U. § 601 (1934). 

1048 Stat. 201 (1933), 40 a C. § 402 (1934). 

11 Subject to state roa te tg these corporations would acquire property, 
build houses and apartments and attempt to operate them at a profit. The fed- 
eral government would finance them up to eighty five percent of the total cost, 
the loans to be repaid within forty years. For a full discussion of various 
agencies of the government dealing with the housing subject see (1936) 30 
It. haa 557; (1934) 19 Cornett L. Q. 548-579; (1933) 31 Micn. L. Rev. 
320-345. 

12 Pursuant to title II of the National Industrial Recovery Act [48 Srar. 200, 
40 U. S. C. § 401 (1933)], section 202 (d) [40 U. S.C. *§ 402 (d) (1933) ] 
of this Act authorized the inclusion in the comprehensive program the “con- 
struction, reconstruction, alteration, or repair under public regulation or con- 
trol of low-cost housing and slum-clearance projects.” In 1935, the Congress, 
in appropriating $4,880,000,000 for relief, work relief and public works, au- 
thorized the use of $450,000,000 for housing [49 Star. 115 (1933), 15 U. S. C. 
§ 728 note (1936)]. The function of carrying out the urban slum- clear- 
ance and low-rent housing program was delegated to Administrator Ickes by 
the President in his Executive Orders No. 6252 of August 19, 1933 and 
No. 7064 of June 7, 1935. 

13 See Senate Hearing on S. 1685 before the Committee on Education and 
Labor to Create a United States Housing Authority, 21-24, for a chronology of 
major events in the history of the Public Works Authority Housing Division. 

149 F. Supp. 137 (W. D. Ky. 1935) aff’d 78 F. (2d) 684 (C. C. A. 6th, 1935) 
“1980 from the Sup. Ct. on motion of the Solicitor General, 294 U. S. 735 
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Federal government did not have the right to exercise the power of 
eminent domain for purposes of acquiring land to be used for slum 
clearance and public housing.’® 

In addition to these legal problems facing the Public Works Ad- 
ministration’® the general viewpoint of the nation was shifting from 
regarding housing and slum clearance primarily as a relief project, 
to the view that the government should have a definite housing 
program irrespective of other considerations. This feeling was ex- 
pressed by the bill S. 2392 introduced March 26, 1935 by Senator 
Wagner.’* This bill died in committee."* At the next session of 
Congress a new Housing bill was introduced, passing the Senate but 
not the House of Representatives.’® Again at the beginning of the 
75th Congress, Senator Wagner along with Representative Steagall, 
introduced a Housing bill.2° The Senate bill** passed with the 
adoption of the conference report August 21, 1937,*? becoming law 
with the President’s signature on September 1, 1937.*° 

Briefly the law provides for the making of loans to public housing 
agencies to assist the development, acquisition, or administration of 
low-rent housing and slum clearance projects by such agencies. 
The financial assistance offered by the Housing Act is classified 
under the headings of: First, loans; second, loans and annual con- 
tributions; third, capital grants. Loans may be as high as 100 per 
cent of the total cost, repayable over a period not to exceed sixty years 
at the going Federal rate of interest, plus one-half of 1 per cent. 
A loan may be accompanied by annual contributions. In this case 
the loan cannot exceed 90 per cent of the cost and annual contri- 
butions must be used for payment of interest or principal on the loan. 
Capital grants may not exceed 25 per cent of the total cost of any 
project, although an additional 15 per cent grant for labor may be 
authorized by the President. When a capital grant is made the 


15 The court said, “No support can be found for the power here sought to be 
exercised in the well-recognized power of the states to condemn and destroy 
property found to be a menace to public health or safety. This is an exercise 
of the police power, not the power of eminent domain, and the national govern- 
ment is not clothed with any such police power within the states.” For a dis- 
cussion of the case see note (1935) 4 Gro. Wasu. L. Rev. 130: (1935) 35 
Cor. L. Rev. 284; (1935) 48 Harv. L. Rev. 1021; (1935) 33 Micu. L. Rev. 
957; (1935) Minn. L. Rev. 705; (1935) 83 U. Pa. L. Rev. 799; (1935) 21 
Va. L. Q. 216. 

16 Supra note 12. 

17 History of Bills and Resolutions, 74th Cong. p. 251. 

18 Committee on Education and Labor of the Senate. 

19S. 4424, History of Bills and Resolutions, 74th Cong. p. 253. 

20 Senator Wagner introduced S. 1685; Representative Steagall introduced 
H. R. 5033. 

2181 Conc. Rec. 12111 (1937). 

22 Sen. Jour. 75th Cong. 564 (1937). 

23 (1937) Pub. Law. No. 412, 75th Congress. 
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local authority must contribute cash, land, services, or tax exemption 
amounting to 20 per cent of the cost.** 

The authority may assist a project, whether by annual contribution 
or by capital grant, only if the following additional conditions are 
met: 

(a) Substandard dwellings equal to the number provided by the 
project must be demolished, condemned, closed, repaired or improved ; 
this may be deferred if there is a serious shortage of housing ac- 
commodations. This does not apply where a 100% loan is made, and 
no annual contribution or capital grant is requested. 

(b) The average construction cost of dwelling facilities in any one 
project (excluding land, demolition and non-dwelling facilities )** 
must not exceed $1,000 a room or $4,000 a family unit, in cities 
of under 500,000 population, or $1250 a room or $5,000 a family unit 
in cities of over 500,000 population, if the Authority finds such in- 
creased cost justified by higher construction costs, including labor and 
materials. 

(c) The average construction cost of dwellings in a project must 
not exceed the average cost of dwellings currently produced in the 
locality by private enterprise, under the requirements applicable to the 
site, and under the labor standards prescribed by the Act. 

(d) Not more than 10% of the loans, grants or annual contri- 
butions authorized by the Act may be made in any one State. 

(e) Persons eligible for the accommodations shall be in the lowest 
income group, for whom private enterprise in the locality cannot 
provide an adequate supply of decent, safe and sanitary dwellings. 
Their net income may not exceed five times the rent to be paid 
by them, including the value of light, gas and heat—or six times the 
rent in the case of families with three or more minor children. 

(f) All loans, contracts for annual contributions and capital grants 
are subject to Presidential approval. 

The Authority was given a capital stock of $1,000,000 which shall 
be subscribed by the United States. A sum of $26,000,000 was appro- 


24 Mr. Straus in a speech before the Conference of Mayors in Washington, 
D. C., November 17, 1937, explains this by saying, “At least ten percent of the 
capital funds must be provided by the local authority. The rent per room 
necessary to pay all operating costs and also to repay the Federal loan with 
interest is determined. The rent which the slum dwellers in that city can 
afford to pay is determined. The difference between these two figures is then 
made up by an annual contribution or annual subsidy from the United States 
Housing Authority and from the city or state or other local authority. The 
Housing Act provides that the local authority shall contribute in annual subsidy 
at least $1 for every $5 contributed by the United States Housing Authority.” 

25 The term “non-dwelling facilities” shall include site development improve- 


ments and facilities located outside building walls (including streets, sidewalks, 
and sanitary, utility, and other facilities). 
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priated by the Act for the fiscal year ending June 30, 1938, of which 
$1,000,000 shall be available to pay the subscription to the capital 
stock. The Authority is also empowered to issue obligations, in the 
form of notes, bonds, or otherwise, which it may sell to obtain funds. 
These obligations are not to exceed $100,000,000 on or after Septem- 
ber 1, 1937; an additional amount not to exceed $200,000,000 on or 
after July 1, 1938; and an additional amount not to exceed $200,- 
000,000 on or after July 1, 1939. 

The President is empowered by the Act to transfer to the Authority 
any right, interest or title held by any department or agency of the 
government in any housing or slum-clearance projects.2* The Act 
then states that it is the purpose of Congress to provide for the 
orderly disposal of any low-rent housing projects hereafter trans- 
ferred to or acquired by the Authority through the sale or leasing 
of such projects. 

It is apparent that the government has adopted a definite housing 
program which is designed to decentralize housing construction. 
From now on the government will pursue a policy of aiding local 
authorities who will have to initiate and take the lead in clearing 
slums and building low-rent dwellings. The problem, therefore, is 
put directly up to the States.”’ 

During the month of November, 1937, Mr. Straus, the Adminis- 
trator of the Federal Act, held various conferences with housing ex- 
perts to iron out some of the difficulties that face the Federal Author- 
ity.22 On December 8, 1937, Mr. Straus announced that he was ready 


26 Wash. Post. Nov. 7, 1937, p. B. 4. The public works program alone has 
51 projects in 36 cities, only 20 of them completed to the point of occupancy 
and all others in various stages of construction. 

27 See 38 Housinc Lecat Dicest, Sept., 1937, p. 30-37 for a discussion as 
to the preparation of the States. This article says, “In more than a third of 
the states of the Union there is no general enabling legislation authorizing the 
creation of local housing authorities. The eighteen states lacking such legis- 
lation are: Arizona, California, Idaho, Iowa, Kansas, Maine, Minnesota, Mis- 
sissippi, Missouri, Nevada, New Hampshire, New Mexico, Oklahoma, South 
Dakota, Utah, Virginia, Washington, Wyoming.” 

28 Some of the problems that face the Federal Government under the Housing 
Act as pointed out by Mr. Abrams, at that time counsel of the New York 
Housing Authority of New York, in addressing the Institute of Municipal Law 
Officers in Washington, Nov. 17, 1937, are the provisions in the bill limiting 
the cost of units to $5,000 and rooms to $1,250 for cities over 500,000 population 
and to $4,000 per unit and $1,000 per room to cities under 500,000 population. 
Mr. Abrams from a detailed study he has made says he has found there is no 
relation between cost of construction and the size of a city. This fact might, 
therefore, restrict unduly the construction of housing projects in cities under 
500,000 population which have high construction costs. Another question facing 
Federal interpretation is the meaning of the word “room.” Is this meaning to 
include bathrooms or just livable rooms? The third important problem men- 
tioned by Mr. Abrams was as to financing. May a city put up the required 
10% of the capitalization called for in the Act with property it owns? Will 
the Federal Government allow the bonds and debts of the city to be secured by 
first liens rather than liens subordinate to the government loan? Still another 
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to receive applications for loans from local housing authorities and 
the next day began making tentative allocations.*® 

The chief legal question that will face th: local housing authorities 
will be the right to exercise the power of eminent domain for pur- 
poses of slum clearance. This was the main ground upon which the 
only two cases directly on this point were decided.*° 

Although there were judicial precedents upholding the use of public 
moneys for carrying on a program of housing for persons of low 
income* the first case directly challenging the right of a local housing 
authority in this country to exercise the power of eminent domain is 
New York City Housing Authority v. Andrew Muller.*? The court 
took the view that slum clearance for the purpose of providing low- 
rent housing for the low-income groups was a public purpose for 
which the power of eminent domain could be invoked.** 

The second case, decided in Kentucky, was Spahn v. Stewart.** 
The court adopted the logic of the Muller case and held also that 
slum clearance was a public use. Said the court: 


“This court has not infrequently been called upon to determine 
the question of use, and has held that the power to condemn was 


question is the disposition to be made of the projects which will be turned over 
to the authority, some of them completed and some of them in the process of 
construction. These questions and many more of a like nature will all have 
to be decided by the Federal Authority in the near future. 

29 Washington Herald, Dec. 8, 1937, p. 2, states that Mr. Straus has told 
cities to “come and get it” as he would begin earmarking funds at once. Mr. 
jen had previously ruled no applications would be accepted before next 

anuary 1. 

30 « &. note 32 and note 34. 

31 Green v. Frazier, 44 N. D. 395, 176 N. W. 11 (1920) aff’d 253 U. S. 233, 
40 Sup. Ct. 499, 64 L. ed. 878 (1920), but see, In re Opinion of rae 211 
Mass. 624, 98 N. E. 611 (1912) and In re Opinion of Justices, 195 N. E. 897, 
98 A. L. R. 1364 (Mass. 1935); Cf. Libby v. ey 105 Me. 370, fi Atl. 
805 (1909) ; Willmon v. Powell, 91 Cal. App. 1, 266 Pac. 1029 (1928) ; See 
Simon v. O'Toole, 108 N. J. L. 32, 155 Atl. 7) (1931) ; Cf. Hoskins v. City 
of Orlando, 51 F. (2d) 901 (C.C.A. Sth, 1931). 

82270 N. Y. 333, 1 N. E. (2d) 153 (1936) ; see (1936) 5 Geo. Wasu. L. 
Rev. 131; (1936) 5 Brooktyn L. Rev. 327; (1936) 31 Int. L. Rev. 113; 
(1936) 12 J. Lanp anp Pustiic Uriv. Econ. 193; (1936) U. or Pa. L. Rev. 

(1936) 45 Yare L. J. 1519. 

33 The court said, in New York v. Muller, supra note 32 “Slum areas are the 
breeding places of disease which may take toll not only from denizens, but, by 
spread, from the inhabitants of the entire city and state. Juvenile delinquency, 
crime, and immorality are there born, find protection and flourish. Enormous 
economic loss results directly from the necessary expenditure of public funds 
to maintain health and hospital services for afflicted slum dwellers and to war 
against crime and immorality. . Concededly these are matters of state con- 
cern (Adler v. Deegan) 251 N. Y. 467, 167 N. E. 705. Time and time 
again, in familiar cases needing no citation, the use by the Legislature of the 
power of taxation and of the police power in dealing with the evil of slums, 
has been upheld by the courts. Now, in continuation of a battle, which if not 
entirely lost, is far from won, the Legislature has resorted to the last of the 
— s of sovereign powers by giving to a city agency the power of eminent 

omain.’ 


34 268 Ky. 97, 103 S. W. (2d) 651 (1937). 
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rightfully conferred in many cases where the purpose was not as 
far reaching or as beneficial as it may prove to be here.” 


State courts have varied greatly in their interpretation of public 
use. There are three rules existing in the United States. The first 
and narrow view holds that a use is public where the public has the 
right to use the property appropriated.** The second and liberal view 
is that a public use is one which benefits the public generally or 
specifically, directly or indirectly.** Thus the acquisition by a corpora- 
tion having the right of eminent domain, of land for the purpose of 
bringing materials for mining the corporation’s ore, was held to be a 
public use.** The third view is that a public use is one in which the 
public has or can acquire a common right on equal terms, except 
only that such use by the public may be dispensed with when a public 
benefit results which cannot be realized otherwise, and which con- 
tinues to exist although the public has no use or benefit of the property 
taken.** 


The Supreme Court’s attitude toward these cases was well stated 
in Clark v. Nash:*° 


“When the right of condemnation is asserted under a state 
statute, we are always, where it can be fairly done, strongly 
inclined to hold with the state courts, when they uphold a state 
statute providing for such condemnation.” *° 


Both the New York case and the Kentucky case** in which the 
power of local housing authorities to condemn land for slum clearance 
and public housing has been challenged, have taken the liberal view 
and it is likely that a majority of the courts of other jurisdictions will 
follow the reasoning of these two cases. More and more the courts 


35 Sexauer v. Star Milling Co., 173 Ind. 342, 90 N. E. 474 (1910) ; Westport 
Stone Co. v. Thomas, 175 Ind. 319, 94 N. E. 406 (1911); Ryerson v. Brown, 
35 Mich. 332 (1877); note (1935) Inp. L. J. 257; Lewis, Eminent DoMAIN 
(3d ed. 1909) 505. 

36 Note (1919) 4 Cornet L. Q. 64; note (1908) 67 Cent L. J. 199. 

37 Dayton Mining Co. v. Seqwell, 11 Nev. 394 (1876); Montaire Ming Co. 
v. Columbus Rexall Consolidated Mines Co., 53 Utah 413, 174 Pac. 172 (1918). 

38 The Connecticut College for Women v. Calver, 87 Conn. 421, 88 Atl. 633 
(1913) ; note (1914) 23 Yate L. J. 274. 

89198 U. S. 361, 25 Sup. Ct. 676, 49 L. ed. 1085 (1904); note (1935) 4 
Geo. Wasu. L. Rev. 130. 

40 Green v. Frazier, 44 N. D. 395, 176 N. W. 11 (1920), aff’d 253 U. S. 233, 
40 Sup. Ct. 499, 64 L. Ed. 878 (1920). The Supreme Court reiterated the 
attitude of the court taken in Jones v. City of Portland, 245 U. S. 217, 38 
Sup. Ct. 112, 62 L. ed. 252 (1917), and said, “That what was or was not a 
public use was a question concerning which local authority, legislative and ju- 
dicial, has especial means of securing information to enable them to form a 
judgment ; and particularly, that the judgment of the highest court of the 
State declaring a given use to be public in its nature, would be accepted by this 
court unless clearly unfounded.” See also (1936) 31 Itt. L. Rev. 113-116; 
(1936) 84 U. or Pa. L. Rev. 902-903. 

41 Supra note 32 and supra note 34. 
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are determining constitutional questions in the light of underlying 
factual conditions,** and the legislative determination to the effect 
that slum clearance is a public purpose should be followed by the 
courts unless clearly in error.** 

In jurisdictions where the courts persist in following the narrow 
interpretation of the meaning of a public use, holding it to mean use 
by the public, the police power may be resorted to. The term “police 
power” has not as yet received a full and complete definition.** 
It is considered as being capable of development and modification 
within certain limits so that the powers of governmental control may 
be adequate to meet changing social, economic and political con- 
ditions.** The general scope of the police power may be stated in 
the words of the well recognized principal of constitutional law, that 
persons and property are subject to all kinds of restraints and burdens 
in order to secure the general comfort, health, and prosperity of the 
state.*® With the public recognition today that slums are the breed- 
ing places of disease, crime, and anti-social morals, it would seem 
that the police power of a state could be invoked to destroy them.*’ 
Even where the courts adopt the liberal view of the power of eminent 
domain it would be advantageous to have in reserve the established 
principal that slums may be cleared through the police power of the 


state without compensation. Tenement owners are prone to boost 
values in areas that are to be cleared of slums, and juries tend to 
be very liberal in assessing values in condemnation proceedings under 


42 Nebbia v. New York, 291 U. S. 502, 54 Sup. Ct. 505, 78 L. ed, 940 (1934) ; 
Muller v. Oregon, 208 U. S. 412, 28 Sup. Ct. 324, 52 L. ed. 551 (1908). In 
the case of Nebbia v. New York, the court using language of broad import, 
upheld the right of a state under the due process clause, “to adopt whatever 
economic policy may reasonably be deemed necessary to promote public welfare, 
and to enforce that by legislation adapted to its purpose.” 

43 Wolf v. Smith, 149 Ala. 457, 42 So. 824 (1906) ; Champer v. Greencastle, 
138 Ind. 339, 35 N. E. 14 (1893); Munn v. Illinois, 94 U. S. 113, 24 L. ed. 
94 (1876). 

44 State v. Creamer, 85 Ohio St. 349, 97 N. E. A... (1912); State v. Peel 
Splint Coal Co., 36 W. Va. 802, 15 S. E. 1000 (1892). 


45 Barbier v. Connolly, 113 U. S. 27, 5 Sup. Ct. 357, 28 L. ed. 923 (1885) ; 
Jacobson v. Massachusetts, 197 U. S. 11, 25 Sup. Ct. 358, 49 L. ed. 643 (1905) ; 
Downs vy. Swann, 111 Md. 53, 73 Atl. 653 (1909) ; State v. Gurray, 121 Md. 
534, 88 Atl. 546 (1913). For other cases discussing the extent of the police 
powers, see Lake Shore and M. S. Ry. Co. v. State of Ohio, 173 U. S. 285, 
19 Sup. Ct. 465, 43 L. ed. 702 (1899); Chicago B. and Q. Ry. Co. v. People 
of State of Illinois, ‘y' U. S. 561, 26 Sup. Ct. 341, 50 L. ed. 596 (1906). See 
note (1891) 10 L. R. A. 135. 


46 Strickley v. Highland Bay Gold Mining Co., 200 U. S. 527, 26 Sup. Ct. 
301, 50 L. ed. 581 (1906). 

47 Adamic v. Post, 4 U. S. L. Week 839 (1937). The New York Court of 
Appeals held the New York Multiple Dwelling Law which provides that tene- 
ment dwellings although constructed in accordance with regulations in effect 
at the time of construction, be altered to conform to existing requirements, is 
a valid exercise of the police power and not a violation of the due process clause. 
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eminent domain, determining values in the light of what is to be 
built, rather than what is to be destroyed. If the authorities had the 
threat of condemnation under the police power without compensation 
in reserve, this tendency to increase values might very well be curbed 
and a fair valuation of the property arrived at. 

Another legal objection that may be raised to local housing authori- 
ties deals with the delegation of the legislative power. The court, in 
the case of Spahn v. Stewart ** briefly considered this problem and 
held there was no delegation of authority basing its decision on the 
opinion given in Estes v. State Highway Commission*® where the 
court held valid the Toll Bridge Act °° of Kentucky vesting powers 
in the Highway Commission to fix rates of toll, issue bonds and fix 
their maturities and terms on which bids should be made and contracts 
accepted. The court felt that no sections of the Constitution were 
violated by the act, since the power vested was purely administrative. 

Administrative boards may be given the power to perfect the 
details of a plan the general outlines of which have been laid down 
in a statute of the legislature.°* Many such administrative bodies or 
commissions now exist, and with the increasing complexity of modern 
government they seem likely to increase rather than diminish, as 
examples there may be mentioned boards of health, boards of equali- 
zation, railroad rate commissions, and public utility commissions.** 
It would seem then that this objection to housing boards or authori- 
ties will not be sustained. 

Another obstacle facing these local authorities is the debt situation. 
Many states, counties, and cities have a limitation on the amount of 
indebtedness that they may create. As a result of the depression 
most of these units of local government are indebted to the consti- 
tutional limit from meeting ordinary costs and extraordinary relief 
expenses. The question naturally presents itself as to whether the 
debts of these local housing authorities will be considered the debts 
of the state, county or municipality creating them. 

Mr. E. H. Foley, Jr., in his address before the Special Committee 
on Municipal Law of the American Bar Association delivered Au- 
gust 27, 1934, stated: 


“The decisions rendered by the courts in passing upon the 
validity of revenue bond legislation has given rise to the so- 
called ‘Special Fund Doctrine.’ The issues usually presented 


48 Supra note 34. 
49 235 Ky. 86, 86 S. W. (2d) 583 (1930). 
50 Ky. Acts, 1928, c. 172. 


51 State v. Atlantic Coast Line R. Co. 56 Fla. 617, 47 So. 969 (1908) ; 
People v. Roth, 249 Ill. 532, 94 N. E. 943 (1911). 


52 Borgnis v. Falk Co., 147 Wis. 327, 133 N. W. 209 (1911). 
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in these cases are whether revenue bonds constitute an indebted- 
ness within the meaning of a constitutional limitation on the 
amount of indebtedness which may be incurred or whether con- 
stitutional provisions require approval at an election or make 
mandatory the levy of a tax to pay interest and principal on 
bonds. The ‘Special Fund Doctrine’ holds that obligations pay- 
able solely from a special fund derived from the revenues of 
the enterprise for which such obligations are issued do not con- 
stitute a bond or a debt within the meaning of any such con- 
stitutional limitations or provisions.” 


The “Special Fund Doctrine” has generally been upheld.®* The 
majority of the courts deciding recent cases involving the National 
Industrial Recovery Act ** have upheld the loans under the “Special 
Fund Doctrine” especially where the property income only was 
pledged and the property itself could not be taken for the debt.** In 
the case of Robertson v. Zimmerman” the separate corporate status 
of an authority was recognized in considering whether the obliga- 
tions of the Buffalo Sewer Authority were debts of the City of 
Buffalo within the meaning of the constitutional debt limitation.*’ 

It would seem that where local housing authorities are set up as 
separate entities the debt limitations of cities, counties or states will 
not prevent local housing authorities from incurring debts in carry- 
ing out slum-clearance plans under the “Special Fund Doctrine.” 

In conclusion it is once more pointed out that the Federal Housing 
program depends upon local initiative. It is a decentralizing pro- 
gram requiring the local governments to act on their own responsi- 
bility looking to the Federal Housing Authority for aid only. The 
public is recognizing that the sources of the various social evils must 
first be corrected before the evils can be eradicated. It is known 
that such evils have their effect on all the people of a state. With 
this knowledge accepted generally it would seem that courts would 


.— Aspects of Low Rent Housing in New York (1937) 6 Forp 
. Rev. 1. 


54 Supra note 10. 


55In re Opinion of Justices, 228 Ala. 140, 152 So. 901 (1934) ; Oppenheim 
v. City of Florence, 229 Ala. 50, 155 So. 859 (1934); Smith v. Town of Guin, 
229 Ala. 61, 155 So. 865 (1934); California Toll Bridge Authority v. Kelly, 
218 Cal. 7, 21 P. (2d) 425 (1933); State v. Regents of University System of 
Georgia, 179 Ga. 210, 175 S. E. 567 (1934); Caldwell Bros. v. Board of 
Supervisors, 176 La. 825, 147 So. 5 (1933) ; Veeder v. State Board of Educa- 
tion, 97 Mont. 121, 33 P. (2d) 516 (1934); State, ex rel, Blume v. State 
Board of Education, Board of Examiners, 97 Mont. 441, 35 P. (2d) 116 (1934) ; 
Baber v. Carter, 165 Okla. 116, 25 P. (2d) 747 (1933); Arnold v. Bond, 47 
Wyo. 236, 34 P. (2d) 28, (1934). 

56 268 N. Y. 52, 196 N. E. 740 (1935). 


_ 5 For a collection of statutes creating or authorizing the creation of authori- 
o- ag te Revenue Financing of Public Enterprize (1936), Micnu L. 
EV. 1, 35-38. 


4 
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not hesitate to allow local housing agencies to exercise the powers 
of eminent domain or the police power for the purpose of clearing 
slums, which are the chief breeding places of social evils. Other legal 
objections to these local housing agencies should not prove insurmount- 
able with the example of the large number of governmental agencies 
carrying out public functions. WEsLEY A. DIERBERGER. 


REQUIREMENTS OF A Farr HEARING BEFORE THE FEDERAL 
CoMMUNICATIONS COMMISSION 


In two recent appeals from decisions rendered by the Federal 
Communications Commission two questions were presented, which 
in substance appear to be identical with two decided by the House 
of Lords in the celebrated Arlidge case.1 It was held in that case 
that natural justice does not require, in a hearing before an admini- 
strative board, that, (1) the members of board who render the deci- 
sion personally hear oral argument, or that, (2) the confidential re- 
port of the inspector be made available for the examination of the 
party complained against. 

In the Eastland and Congress Square Hotel cases* the District of 
Columbia Court of Appeals held that it was not a denial of a lawful 
hearing where two of the three members who decided the case were 
not members of the Division at the time the hearing was held before 
it. The members of the Division, before deciding the case, consid- 
ered the record of the evidence and the written briefs of the parties. 
The effect of the decision of the Court of Appeals was to deny the 
parties the right to oral argument before the members of the Com- 
mission who were to render the decision. A petition for writ of 
certiorari was denied by the Supreme Court.* 

In the Southland Industries case* the appellant suggested a dimi- 
nution of the record and petitioned for a writ of certiorari for the 
confidential memoranda prepared by the staff of the Commission and 
submitted to the members of the Division after the hearing and be- 
fore the decision. It was not controverted that the members of the 
Division considered these memoranda before rendering their deci- 
sion. The District of Columbia Court of Appeals denied the petition, 
but without prejudice to the appellant’s right to raise the point in 


1Local Government Board v. Arlidge, [1915] A. C. 120. 
2 Eastland Co. v. F. C. C., (App. D. C. 1937, Appeal No. 6772); Congress 
Square Hotel Co. v. F. C. C., (App. D. C. 1937, Appeal No. 6773). 


3 Eastland Co. v. F. C. C., (U. S. Sup. Ct. 1937, No. 401) ; Congress Square 
Hotel Co. v. F. C. C., (U. S. Sup. Ct. 1937, No. 402). 


4 Southland Industries, Inc. v. F. C. C., (App. D. C. 1937, Appeal No. 7018). 
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the oral argument before the Court. This appeal remains undecided 
at the time this note is written. 

In the Eastland and Congress Square Hotel cases the majority of 
the Court construed the Act ® as not intending that in every case of 
a hearing before less than a quorum of the Commission or of a 
Division the parties in interest should have the right to orally argue 
the case before the members who are to render the decision. The 
dissent construed the Act as having the contrary intention. The 
constitutionality of the Act would not, therefore, be in question. 

As to the Southland Industries case the Act affords very little 
indication as to what Congress may have intended. It would seem 
that the conclusion on the question raised in that case may rest solely 
on what due process of law requires in the way of a hearing. 

The question as to what liberty or property rights the applicants 
for, or the holders of, a radio station license may have has never 
been definitely and completely settled by the Courts.” Since any con- 
clusion on that point would require a long and involved discussion, 
it is regarded as being beyond the scope of this note. For the pur- 
pose of the narrow question raised here, it is assumed that these 
parties have a sufficient interest to invoke the due process clause of 


5 


5“Any member or examiner of the Commission, or the director of any divi- 
sion, when duly designated by the Commission for such purpose, may hold 
hearings, sign and issue subpenas, administer oaths, examine witnesses, and 
receive evidence at any place in the United States designated by the Commis- 
sion; except that in the administration of Title III an examiner may not be 
authorized to exercise such powers with respect to a matter involving (1) a 
change of policy by the Commission, (2) the revocation of a station license, 
(3) new devices or developments in ‘radio, or (4) a new kind of use of fre- 
quencies. In all cases heard by an examiner the Commission shall hear oral 
argument on request of either party.” 48 Stat. 1096 (1934), 47 U. S. C. 
§ 402 (c) (1934). 

®The only indication in the Act seems to be contained in the following 
language: “. . . within thirty days after the filing of said appeal the Com- 
mission shall file with the Court the originals or certified copies of all papers 
and evidence presented to it upon the ae eo or order involved, and also 
a like copy of its decision thereon, ...” 48 Srat. 1093 (1934), 47 U.S. C. 
§ 402 (c) (1934). 

7In Journal Co. v, F. R. C., 48 F. (2d) 461 (App. D. C. 1937) it was held 
that an existing station licensee is entitled to a hearing on the renewal of his 
license before his frequency is assigned to another even though the assign- 
ment is not effective until the end of the term of the existing license. The 
court said, “The installation and maintenance of broadcasting stations involve 
a very considerable expense. Where a broadcast station has been constructed 
and maintained in good faith, it is in the interests of the public and common 
justice to the owner of the station that its status should not be injuriously 
affected, except for compelling reasons.” Jd. at 463. In Courier-Journal Co. 
v. E.R. C., 46 F. (2d) 614 (App. D. C. 1930) it was held that an existing 
station licensee was entitled to a hearing before his service was reduced by 
the grant of licenses to other applicants. 

The following citations are offered as leads on this question: Shattuck, 
Meaning of the Term ‘ bang oy 4 (1890-91) 4 Harv. L. Rev. 365; 3 WiILLoucH- 
BY, CONSTITUTION OF THE U. S. 1802 et seq.; Chicago Junction Case, 264 U. S. 
358, 44 Sup. Ct. 317, 68 L. ed. 667 (1924). 
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the Constitution. Further than this—the Act requires a hearing be- 
fore the Commission can deny an application,® therefore the questions 
may be weighed on an administrative balance, as well as on the con- 
stitutional balance referred to above. In either case the interests 
considered would seem to be the same.°® 


It seems to have been clearly established at common law that, 
where a court renders a decision without a jury, a change or substi- 
tution of the judges during the course of the trial nullifies the pro- 
ceedings.*° The reasons supporting the requirements that the final 
judge of the facts hear the testimony appears to have been that the 
judge should see and hear the witnesses in order to determine their 
credibility for himself from their attitude, manner, and appearance."? 
The courts have hardly been consistent in this requirement in view 
of the well-known practice of submitting equity cases to a master for 
recommendations as to findings of facts. Even more to the point is 
the practice, approved by the United States Supreme Court, of ad- 
ministrative bodies submitting cases to examiners to hear and sift 
the evidence.’* As to the requirements that the final judge hear oral 
argument, the only reason that appears in support is that the parties 
should have the opportunity to face their judges and use whatever 
oral persuasion they can command to convince the judges of the 
justice of their cause. The questionable advantage of oral persuasion 


over written persuasion would seem of little weight when balanced 
against administrative efficiency. 


848 Star. 1085 (1934), 47 U. S. C. § 409 (a) (1934). 
9 (1931) 80 U. of Pa. L. Rev. 96, 98. 


10 Wainwright v. P. H. and F. M. Roots Co., 176 Ind. 682, 97 N. E. 8 
(1912) ; Bahnsen v. Gilbert, 55 Minn. 334, 56 N. W. 1117 (1893); Clanton v. 


Ryan, 14 Colo. 419, 24 Pac. 258 (1890) ; Mace v. O’Rielley, 70 Cal. 231, 11 
Pac. 721 (1886). 


11 After discussing the opportunity of cross-examination as the main and 
essential purpose of “Confrontation,” Wigmore has this to say, “There is, how- 
ever, a secondary advantage to be obtained by the personal appearance of the 
witness; the judge and jury are enabled to obtain the elusive and incom- 
municable evidence of a witness’ deportment while testifying, and a certain 
subjective moral effect is produced upon the witness.” 3 WicMoreE, EvIDENCE 
§ 1395. As to the importance of this advantage Wigmore says, “Nevertheless 
the secondary advantage, incidentally obtained for the tribunal by the witness’ 
presence before it—the demeanor-evidence—is an advantage to be insisted 
upon wherever it can be had. No one has doubted that it is highly desirable, 
if only it is available. But it is merely desirable. ba it cannot be obtained 
it need not be required.” 3 WicMore, Evipence § 1396. 

12In Morgan v. U. S., 298 U. S. 468, 481, 56 Sup. Ct. 906, 80 L. ed. 1288 
(1935), after ruling that the officer who makes the findings must consider the 
evidence, the court went on to say: “This necessary rule does not preclude 
practicable administrative procedure in obtaining the aid of assistants in the 
department. Assistants may prosecute inquiries. Evidence may be taken by an 
examiner. Evidence thus taken may be sifted and analyzed by competent 
subordinates. Argument may be oral or written. The requirements are not 
technical. But there must be a hearing in a substantial sense.” 
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An analytical approach can be formulated for the purpose of con- 
sidering in each case all of the factors that should influence the deci- 
sion.** These factors may be grouped as follows: (1) the nature 
of the governmental power supporting the acts of the administrative 
body, (2) the individual rights and interests involved, (3) adminis- 
trative efficiency and effectiveness. 

In alien and taxation cases the requirements of a fair hearing have 
often been before the courts for determination. As to immigration, 
the absoluteness of the governmental power, the weakness of the 
immigrant’s right, and the demands of administrative efficiency have 
required no more than summary proceedings.’* Even adding the 
claim of citizenship has not induced the courts to tighten these re- 
quirements.’® In deportation cases a strengthening of the rights 
and interests of the alien and a weakening of the potency of the 
factor of administrative efficiency have induced more strict require- 
ments in the nature of the hearing.’® In customs cases, as in alien 
cases, the weight of the factors is all in favor of a summary proceed- 
ing and the courts have so held.*_ In assessment-for-public-improve- 
ment cases the courts require a hearing, but in deference to the fac- 
tor of administrative efficiency have held that a hearing any time 
before the assessment becomes final will suffice. 


As to rate cases before the Interstate Commerce Commission, the 
governmental power balances the individual rights and interests in- 
volved. The factor of administrative efficiency does not permit the 


13 In Davidson v. New Orleans, 96 U. S. 97, 107, 24 L. ed. 616 (1877) (tax- 
assessment) Mr. Justice Bradley in a concurring opinion set out a test for 
administrative or legislative procedure, “. . . we are entitled, under the 14th 
amendment, not only to see that there is some process of law, but ‘due process 
of law,’ provided by the State law when a citizen is deprived of his property ; 
and that, in judging what is ‘due process of law’ respect must be had to the 
cause and object of the taking, whether under the taxing power, the power of 
eminent domain, or the power of assessment for local improvements, or none 
of these: and if found to be suitable or admissible in the special case, it will 
be adjudged to be ‘due process of law’; but if found to be arbitrary, oppressive, 
and unjust, it may be declared bed be not ‘due process of law.’ 


14 Nishimura Ekiu v. U. S., 142 U. S. 651, 12 Sup. Ct. 336, 35 L. ed. 1146 
(1892); U.S. v. Ju Toy, 198 ul S 258,25 Sup. Ct. 644, 49 L. ed. 1040 (1905) ; 
3 WILLouGHBY, op. cit. supra note 7, 1670 and 1683. 


15Ju Toy v. U. S., supra —_ © 14; Quon Quon Poy v. Johnson, 273 U. S. 
352, 47 a. Ct. 346, 71 L. 680 (1927); U.S. v. Sing Tuck, 194 U. S. 
161, 24 Sup. Ct. 621, 48 L. + 917 (1904). 


16 Wong Wing v. U. S., 163 U. S. 228, 16 Sup. Ct. 977, 41 L. ed. 140 (1896) : 


Ng Fung Ho et al. v. White, 259 U. S. 276, 42 Sup. Ct. 492, 66 L. ed. 958 
(1922). 


17 Buttfield v. Strahan, 192 U. S. 470, 24 Sup. Ct. 349, 48 L. ed. 525 (1904) ; 
Cary v. Curtis, 3 How. 236, 11 L. ed. 576 (1844); ‘Arson v. ey. 109 
U. S. 238, 3 Sup. Ct. 184, 27 L. ed. 920 (1883); Passavant v. U. S., 148 U. S. 
214, 13 Sup. Ct. 572, 37 L. ed. 426 (1893). 


18 Hagar v. Reclamation District No. 108, 111 U. S. 701, 4 Sup. Ct. 663, 28 
L. ed. 569 (1884). 
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requirement that hearings be conducted according to the narrow 
rules which prevail in trials at common law,’® but a hearing must 
be afforded that will be adequate and fair to the individual rights 
and interests involved.” 


Right to Oral Argument 


In the Eastland and Congress Square Hotel cases*' the court held 
that, except where the right was given by Congress (hearing before 
an examiner ) ** the parties in interest had not been denied a lawful 
hearing where they were not given the opportunity to orally argue 
their cause before the members of the Commission who rendered 
the decision. There are few American cases directly in point and 
those that are, either by virtue of their conflict or by the particular 
circumstances involved, give scant aid to a conclusion here. 

In two alien cases it was held that it was not a denial of a fair 
hearing where the Board of Special Inquiry changed during the hear- 
ing** and that the maintenance of continuity of personnel was not 
essential to a fair hearing.** In a public-utility-regulation case the 
United States Supreme Court held that written statements of reve- 
nues, expenses, and subscribers sufficed as a lawful hearing,?° while 
in a tax-assessment case the same court held that the administrative 
board had denied a fair hearing where the taxpayer was given noth- 
ing more than the opportunity to file written objections.*° These 
last two cases are difficult, if not impossible, to reconcile. On analysis, 
the power to assess seems as strong as the power to fix rates, the 
interests of the public utility as strong as the interests of the tax- 
payer, and the demands of administrative efficiency as strong in the 
latter case as the former. The court may have been influenced in 
the tax-assessment case by the fact that the written objections were 
not really offered as proof but as a pleading that was intended to 
initiate a hearing. Aside from the general allegations in the written 
objections, the taxpayer was given no opportunity to present proof 
or argument on the issues raised therein. 


19T. C. C. v. Baird, 194 U. S. 25, 44, 24 Sup. Ct. 563, 48 L. ed. 860 (1904) ; 
org e-y R. Ca. v. U. S., Sas Fed. 88, 90 (W. D. Pa. 1923). 


. C. C. v. Louisville & Nashville R. R. Co., 227 U. S. 88, 91, 97, 33 Sup. 

Ct. eS, 57 L. ed. 431 (1912); Atchison, Topeka & Santa Fe Rwy. Co., et al. 
v. U. S., et al., 284 U. S. 248, 262, 52 Sup. Ct. 146, 76 L. ed. 273 (1932) ; 
I. C. C. v. Baird, supra note 19; Pennsylvania R. Co. v. U. S., supra note 19. 

21 Supra note 2. 

22 Supra note 5. 

23 Louie Lung Gooey v. Nagle, 49 F. (2d) 1016 (C. C. A. 9th, 1931). 

24U. S. ex rel Minuto v. Reimer, 83 F. (2d) 166 (C. C. A. 2d, 1936). 

25 San Diego Land & Town Co. v. National City, 174 U. S. 739, 19 Sup. Ct. 
804, 43 L. ed. 1154 (1899). 

26 Londoner v. Denver, 210 U. S. 373, 28 Sup. Ct. 708, 52 L. ed. 1103 (1908). 
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In Smith v. State*’ it was held that the members of the New York 
Board of Claims who had heard neither testimony nor argument 
could not participate in the decision on the plaintiff's tort claim 
against the state. The case is of no weight as authority here, because 
the court rested its decision on the statute and specifically did not 
decide what due process of law would require.** Of just as little 
aid is the case before the Board of Tax Appeals*® where the District 
of Columbia Court of Appeals held that the Board had abused its 
discretion by ordering a trial de novo and suppressing the evidence 
taken before a member who died before he could render a decision. 
In that case the taxpayer insisted on the Board deciding on the 
written record, while the government was seeking a trial de novo. 
The conclusion on the question here at issue would seem to rest 
more firmly on analysis than on any authority derived from these 
cases. 

The power supporting the acts of the Commission is the power 
of Congress to regulate interstate commerce and, as in the case of the 
Interstate Commerce Commission, would not seem as strong or as 
absolute as its power over the alien or its power of taxation. On 
the other hand, the individual rights and interest of the applicant for 
a new station or the holder of an existing station license are not of 
sufficient strength to be definitely removed from the realm of con- 
troversial discussion.*° Certainly, they need the benefit of a doubt 
to match the weight of the governmental power. As to the factor 
of administrative efficiency, it must first be realized that the effective 
regulation of radio and wire communication by Congress demands 
extensive implementation by an administrative body. To require 
each commissioner to be present at all hearings and arguments would 
consume his time and energy to such an extent that little would 
remain for devotion to the many technical and legal problems to 
which he must apply expert consideration and careful study. Con- 
gress has seen fit to relieve him of the onerous task of taking testi- 


27214 N. Y. 140, 108 N. E. 214 (1915). 

28 “Whether the Board of Claims has the power to provide by its rules that 
a commissioner who has taken no part in the hearing may join in the decision 
is a question not now before us. The Board is not in the strict sense a court 

. but its functions are judicial, and the requirement that witnesses shall be 
seen and heard by the judicial officer who is to weigh their testimony has been 
proved by experience to be a means so important for the ascertainment of 
truth as to entitle us to assume that it will not be lightly abandoned. The 
rules of the Board evince no intent to depart from this established mode of 
trial, but, on the contrary, adopt the practice in the Supreme Court except as 
otherwise specifically provided. Rule 1. Until a different rule has been promul- 
gated it is that practice which must be followed.” /d. at 141. 

29 Garden City Feeder Co. v. Commissioner of Internal Revenue, 75 F. (2d) 
804 (C. C. A. 8th, 1935). 

30 Supra page 195. 
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mony by providing for the delegation of this duty to an examiner, 
director, or an individual commissioner.*! This deprives him of the 
opportunity to judge the credibility of the witnesses from his own 
observation, but his failing in that regard has been held not to amount 
to a denial of a lawful hearing.*? If this failing on the part of the 
commissioner does not deny a lawful hearing, it is difficult to see 
where his failure to submit to the persuasion of the party’s counsel 
would render the hearing unfair. 

The cases do not require that a party to a proceeding before the 
Federal Communications Commission be given the opportunity to 
orally argue his cause before the Commissioners who are to render 
the decision. 


Right to Examine Confidential Memoranda 


The case raising the point as to whether or not it was a denial of 
a lawful hearing for the Commission to deny the parties the right to 
examine the confidential memoranda of the Commission’s staff has 
not yet been decided by the District of Columbia Court of Appeals.** 
In the Arlidge case the English Court of Appeals held that in order 
for the defendant to test and refute the evidence and arguments of- 
fered against him he must be allowed to examine the confidential 
report of the inspector to the Board.** The House of Lords assumed 
that the inspector’s report contained no evidence, but that it was 
merely comments on the evidence, and, in reversing the Court of 
Appeals, held that the necessity of the Board obtaining full and frank 
reports from its staff was so essential to administrative efficiency and 
effectiveness, that it outweighed the importance or advantage of dis- 
closure to the defendant.** The holding of the House of Lords in 


31 Supra note 5. 

32 Supra note 12. 

33 Southland Industries, Inc., v. F. C. C., supra note 4. 

34 “How can the parties get a fair opportunity of correcting or contradicting 
any relevant statements prejudicial to their view, if the statements placed 
before the Board are withheld and not disclosed to them?” Local Govern- 
ment Board v. Arlidge, [1914] 1 K. B. 160, 175. 

“Tt is one thing to depart from the procedure at common law, and another, 
and a very different thing, to adopt a procedure which is inconsistent with the 
principles of natural justice on which the English law is based. In my opinion 
the nonproduction of these reports is contrary to the principles of natural 
justice on which English common law is based.” Jd. at 176. 

35 “Tf I thought that this disclosure deprived the respondent of a fair hear- 
ing in accord with the terms of substantial justice, I should accede to the argu- 
ment on behalf of the respondent, and should hold the same view whether the 
appeal is to be regarded as a quasi-judicial act or as a decision on review of 
the administrative action of the local authority. ... If the report of the in- 
spector could be regarded as in the nature of evidence tendered either by the 
local authority or the owner of the premises, there would be strong reason for 
publicity. In my opinion it is nothing of the kind, and is simply a step in the 
statutory procedure for enabling the administrative body, such as the Local 
Government Board, to hear effectively on appeal against the order of the local 
authority.” Local Government Board v. Arlidge, [1915] A. C. 120, 143, 144. 
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that case has been definitely limited to the question of disclosure of 
the inspector’s report and has not been extended to the question of 
disclosing statements of the local authority or the owners.** The 
distinction would seem to be that the inspector, as a representative 
of the administrative body, occupies a neutral and unbiased position, 
while the local authority and the owners are adverse parties in the 
proceedings. 

There are few, if any, American cases directly in point. In an 
immigration case in 1912, the United States Supreme Court held 
that it was not a denial of a fair hearing, where the record of appeal 
to the Secretary included a report of a personal investigation by the 
inspector.** The inspector’s report in question covered an investi- 
gation made after hearing and concerned the issue of former practice 
of ports of entry in handling immigrants pending decision on their 
entry. The investigation involved an examination of official cus- 
toms records and interviews with certain shipping firms. The alien 
has been informed generally of the former practice as shown by the 
official records and was given several opportunities to refute the 
inspector’s contention, but did little with that opportunity. The 
Court held that the Secretary could take cognizance of the records 
and become acquainted with former official action.** 


In the same year the same court held that it was a denial of a 
fair hearing, in a rate case, for the Interstate Commerce Commission 


36 In Errington and others v. Minister of Health, [1935] 1 K. B. 249, in 
addition to relying on the inspector’s report and the facts received in evidence 
at the public local inquiry, the Ministry considered statements of the local 
authority without giving the owners an opportunity to test or refute them 
and a representative of the Ministry visited the area in question in the com- 
pany of the local authority, but in the absence of the owners. The Court in 
holding the proceedings void said, “Now it seems to me that if, as I think, the 
Ministry were acting in a quasi-judicial capacity they were doing what a semi- 
judicial body cannot do, namely, hearing evidence from one side in the absence 
of the other side, and viewing the property and forming their own views about 
the property without giving the owners of the property the opportunity of 
arguing that the views which the Ministry were inclined to take were such 
as could be readily dealt with by means of repairs and alterations to the 
buildings.” Jd. at 264. 

“In my judgment it is true to say that an order made by a quasi-judicial 
officer based on materials which are not materials referred to in paragraph 4 
of the First Schedule (objections, facts brought out at inquiry, and report of 
the inspector) is an order which is not within the powers of the Act, having 
regard to the proposition which has been established in common law that a 
quasi-judicial officer in exercising his powers must do it in accordance with 
the rules of natural justice, that is to say, he must hear both sides and must 
not hear one side in the absence of the other.” /d. at 268. 

37 Tang Tung v. Edsell, 223 U. S. 673, 32 Sup. Ct. 359, 56 L. ed. 606 (1912). 

38 “The contents of these papers are not printed in the transcript of record, 
but we must assume from the description that they were from the official files. 
Of these the Secretary might at all times take cognizance, and it would be 
extraordinary indeed to impute bad faith or improper conduct to the executive 
officers because they examined the records or acquainted themselves with former 
official action.” /d. at 681. 
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to base its decision partially on information gathered by the Com- 
mission for general purposes, where such information was not adduced 
in evidence at the hearing.*® The Court said: 


“There is no hearing when the party does not know what 
evidence is offered or considered and is not given an opportu- 
nity to test, explain or refute.” 


In a later case the Supreme Court held that it was a denial of a 
fair hearing, in a division-of-joint-rate case, for the Interstate Com- 
merce Commission to consider financial and statistical data in the 
annual reports of the carriers, where such reports were on file with 
the Commission, but were not offered in evidence or incorporated 
by specific reference.*° The Examiner stated at the hearing that 
the reports would probably be referred to and the rules of the Com- 
mission stated that it took notice of items contained in the annual 
reports. 

Perhaps the alien and interstate commerce cases can be reconciled 
on the grounds that the immigrant knew that specific port records 
were against him and had ample opportunity to refute. In any event, 
on analysis, it is found that in the alien case the governmental power 
is more absolute, the rights and interests of the individual weaker, 
and administrative efficiency more demanding for summary proce- 
dure. 

It would seem that the Interstate Commerce Commission cases are 
more applicable to cases before the Federal Communications Com- 
mission.*? The governmental power, the individual interests, and gov- 
ernmental efficiency are of about the same weight with reference to 
each Commission. It must be concluded, on this reasoning, that the 
Federal Communications Commission cannot consider any evidence 
that is contained in its files or records without adducing the same 
in evidence or incorporating it by specific reference and giving the 
parties an opportunity to examine the particular files or records. 
This authority, however, would be applicable to the question raised 
in the Southland Industries case** only in the event the confidential 
memoranda contained new evidence. 

If it is assumed, as the Commission contends, that the memoranda 
in question are “working memoranda from the various departments 
of the Commission in the nature of digests or analyses of the material 


89T. C. C. v. Louisville and Nashville R. R. Co., 227 U. S. 88, 93, 33 Sup. 
Ct. 185, 57 L. ed. 431 (1912). 


40U. S. & I. C. C. v. Abilene and Southern Rwy. Co., et al., 265 U. S. 274, 
44 Sup. Ct. 565, 68 L. ed. 1016 (1923). 


41 Saltzman v. Stromberg Carlson Telephone Mfg. Co., 46 F. (2d) 612, 614 
(Appl. D. C. 1931). 


42 Supra note 4. 
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in the record” ** the failure to disclose them would not deprive the 
parties of knowledge of any evidence considered by the Commission. 

As heretofore indicated ** the purpose of the Commission is to 
carry out a form of regulation that Congress could not possibly do 
alone. Congress intended and the situation demands that a great 
deal of expert knowledge and experience be applied to the particular 
questions and problems involved. Each commissioner must rely, 
to a more or less degree, on the frank and sincere advice of the mem- 
bers of the staff. It is submitted that publicity to confidential mem- 
oranda would seriously impair this very essential feature. 

The conclusion, on the basis of this analysis, would seem to be that 
the confidential memoranda should not be disclosed. This conclusion, 
however, must rest on the assumption that the memoranda do not 
contain evidence that the parties have not had an opportunity to ex- 
amine.*® If no one but the Commission actually knows the contents 


* Opposition of F. C. C. to suggested diminution of record and petition for 
writ of certiorari in Southland Industries, Inc. v. F. C. C., supra note 4. 
44 Supra page 197. 


*5In Atlantic Coast Line R. Co. v. I. C. C., 194 Fed. 449, 457 (1911) the 
court said with reference to the Interstate Commerce Commission, “If the 
contention raised by the demurrer goes so far as to say that the commissioners 
may rely wholly upon their expert knowledge and accumulated experience to 
condemn an existing rate and establish a new rate for the future in its place, 
we must hold that the demurrer should be overruled. The Commission in the 
investigation of any question, may bring to its solution the accumulated expe- 
rience and expert knowledge of its members, and it would be its duty to do 
so, but before an existing rate may be condemned there must be a finding of 
some sort that it is unjust and unreasonable (I. C. C. v. Stickney, 215 U. S. 
105, 30 Sup. Ct. 66, 54 L. ed. 112), and this finding must be based upon evi- 
dence of which the carrier is apprised so that it may meet the case brought 
against it if it so desires.” ... “It is only after full hearing upon complaint 
made that law gives any weight or significance to the opinion of the Commis- 
sion; that is, it is only when the opinion results from the full hearing that it 
can be used as the basis of further action by the commission. It is true that 
in making up the opinion of the Commission its members may and it is their 
duty to call to their aid their knowledge and experience, but, if Congress had 
intended that the Commission could make up its opinion from the knowledge 
and experience of its members independent of any evidence in the particular 
case, then it was idle to provide for a full hearing, as an opinion of the Com- 
mission could be formed as well without as with a full hearing. A full hear- 
ing not only means an opportunity to be heard by the carrier, but an investiga- 
tion by the Commission itself of the lawfulness of the rate in question.” 

This point has recently been emphasized by the United States Supreme Court 
in Ohio Bell Telephone Company v. Commission, 301 U. S. 292, (1937) where 
it was decided that the Public Utility Commission of Ohio had denied a fair 
hearing where in a valuation proceedings it took judicial notice of price trends 
by a resort to an examination of other judicial proceedings, tax values, and 
periodicals, which were never offered in evidence and were only referred to 
in a general way in the opinion of the Commission. Cardozo, J. speaking 
for the Court said: 

“Even so, to press the doctrine of judicial notice to the extent attempted in 
this case and to do that retroactively after the case had been submitted, would 
be to turn the doctrine into a pretext for dispensing with a trial.” 

“What was done by the Commission is subject, however, to an objection 
even deeper. Cf. Brown v. New Jersey, 175 U. S. 172, 174, 175; West v. 
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of the memoranda, absolute reliance must be placed on this very im- 
portant assumption. The parties must have blind faith that the Com- 
mission and its staff will have strict and careful regard for their 
rights and their only safeguard is the Commission’s own sense of 
self-restraint. With due deference to the sincerity of the Commis- 
sion and its staff, it must be admitted that such a situation hardly fits 
in with our traditional doctrine of “supremacy of the law”—how- 
ever worn and punctured that doctrine may be. 

If, however, a procedure could be adopted whereby the Commis- 
sion could submit the confidential memoranda for the examination 
of the Court only, a very effective check would be provided, as well as 
a very definite inducement to the Commission and its staff to act at 
all times with strict regard to the rights of the parties. If it were 
found by the appellate court that evidence was improperly included 
in the memoranda, the court could remand the case for a hearing 
de novo. This procedure has been adopted by the French admini- 


Louisiana, 194 U. S. 258, 262, 263. There has been more than an expansion 
of the concept of notoriety beyond reasonable limits. From the standpoint of 
due process—the protection of the individual against arbitrary action—a deeper 
vice is this, that even now we do not know the particular or evidential facts 
of which the Commission took judicial notice and on which it rested its con- 
clusion. Not only are the facts unknown; there is no way to find them out. 
When price lists or trade journals or even government reports are put in 
evidence upon a trial, the party against whom they are offered may see the 
evidence or hear it and parry its effect. Even if they are copied in the find- 
ings without preliminary proof, there is at least an opportunity in connection 
with a judicial review of the decision to challenge the deductions made from 
them. The opportunity is excluded here. The Commission, withholding from 
the record the evidential facts that it has gathered here and there, contents 
itself with saying that in gathering them it went to journals and tax lists, as if 
a judge were to tell us, ‘I looked at the statistics in the Library of Congress, 
and they teach me thus and so.’ This will never do if hearings and appeals 
are to be more than empty forms.” /d. at 302. 

“Regulatory commissions have been invested with broad powers within the 
sphere of duty assigned to them by law. Even in quasi-judicial proceedings 
their informed and expert judgment exacts and receives a proper deference 
from courts when it has been reached with due submission to constitutional 
restraints. West Ohio Gas Co. v. Public Utilities Comm.’s (No. 1), supra, 
p. 70; West Ohio Gas Co. v. Public Utilities Comm.’s (No. 2), 294 U. S. 79; 
Los Angeles Gas & Electric Corp. v. Railroad Commission, 289 U. S. 287, 304. 
Indeed, much that they do within the realm of administrative discretion is 
exempt from supervision if those restraints have been obeved. All the more 
insistent is the need, when power has been bestowed so freely, that the ‘in- 
exorable safeguard’ (St. Joseph Stock Yards Co. v. United States, 298 U. S. 
38, 73) of a fair and open hearing be maintained in its integrity. Morgan v. 
United States, 298 U. S. 468, 480, 481; Interstate Commerce Comm’n v. 
Louisville & N. R. Co., supra. The right to such a hearing is one of ‘the 
rudiments of fair play’ (Chicago M. & St. P. Ry. Co. v. Polt, 232 U. S 165, 
168) assured to every litigant by the Fourteenth Amendment as a minimal re- 
quirement. West Ohio Gas Co. v. Public Utilities Comm’n (No. 1), (No. 2), 
supra; Brinkerhoff-Faris Co. v. Hill, 281 U. S. 673, 682. Cf. Norwegian 
Nitrogen Co. v. United States, supra. There can be no compromise on the 
footing of convenience or expediency, or because of a natural desire to be rid 
of harassing delay, when that minimal requirement has been neglected or 
ignored.” Jd. at 304. 
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strative courts*® and would seem to be entitled to serious considera- 
tion in this country. It is submitted that such a procedure would 
provide a suitable restraint on the Commission and an adequate safe- 
guard to the parties, without detriment to administrative efficiency 
and effectiveness. THEODORE PIERSON. 


BROKERAGE UNDER THE ROBINSON-PATMAN PRICE DISCRIMINATION 
Act oF 1936 


This note’ is a study of the brokerage provisions of the Robinson- 
Patman price discrimination act.* The case of Biddle Purchasing 
Co. et al. v. Federal Trade Commission is now pending* before the 
Circuit Court of Appeals, Second Circuit, and the Court’s interpre- 
tation of the application of the Act to the facts in this case will doubt- 
less determine the course of future administrative action under the 
Act. 

The Biddle Purchasing Co. is an agency which facilitates the pur- 
chase and sale of goods of various kinds.* The sellers in these trans- 
actions consist of a number of manufacturers, producers, and refiners. 
The buyers are the wholesale jobbers who serve retail merchants. 
The Federal Trade Commission issued its complaint * against the 


46 See Louis Trotabas, Liability in Damages Under French Administrative 
low ae 12 J. Comp. Leg. (3d series) 44, 213; (1931) 13 id. 56; (1932) 


1 hay a comprehensive survey of the Act as a whole and for a analyses 
of the separate sections see Legis. (1936) 50 Harv. L. Rev. 106; Legis. (1936) 
36 Con. L. Rev. 1285; Note (1936-37) 31 Inu. L. J. 905; Evans, Anti Price Dis- 
crimination Act of 1936 (1936-37) 23 Va. L. Rev. 140; Jaffe, Some Comments 
on the Price Discrimination Act (1936) 10 Cin. L. REV. 402; Gordon, Robin- 
son-Patman Anti-Discrimination Act (1936) 22 A. B. A. J. 593. 

249 Strat. 1526 (1936), 15 U. S. C. Supp. II, § 13 (1936). 


8 Docketed before the Federal Trade Commission as, In The Matter of 
Biddle Purchasing Company, et al., Respondents. Docket No. 3032. Petition 
to review and set aside the order was filed in the Circuit Court of Appeals, 
second circuit, October 8, 1937, Biddle Purchasing Company, et al. v. Federal 
Trade Commission. 

Besides the Biddle case, there are seven other proceedings on brokerage 
under the Act before the Commission. In one, In re Oliver Bros. Inc., Docket 
No. 3088, a cease and desist order was issued against the respondent on Dec. 
31, 1937. The others are, In re The Great Atlantic and Pacific Tea Co., 
Docket No. 3031; In re Procon Grocery Service, Docket No. 3076 (dismissed 
because respondent dissolved); In re Reeves, Parvin & Co., Docket No. 3129; 
In re Webb, Crawford Co., Docket No. 3214; In re Quality Bakers of 
America, Docket No. 3218; In re United Buyers Corp., Docket No. 3221. 

4The goods which Biddle handles are as follows, groceries, iron and steel, 
plumbing supplies, automobile supplies, electrical supplies, heavy and light 
hardware, mill supplies, commercial stationery, drugs and chemicals, lumber, 
and general merchandise. F. T. C. Docket No. 3032, Findings of Fact 9, and 
Respondent’s Brief at p. 3. 

5 The original complaint was filed by the Commission, Jan. 13, 1937 against 
Biddle Purchasing Company, General Grocer Company, Smart & Final Com- 
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Biddle Company and a number of the buyers and sellers with whom 
that company did business, charging them with violation of subsec- 
tion C ° of Section 2 of the Clayton Act * as amended by the Robinson- 
Patman Act, alleging as a violation of the Act that brokerage fees are 
paid by respondent sellers to respondent buyers through the re- 
spondent Biddle Purchasing Company. Subsection C in effect pro- 
hibits the seller of goods from paying any sum as brokerage to the 
buyer or the buyer’s agent, except for services rendered, and also 
prohibits the buyer or buyer’s agent from receiving such payment. 
The scope of this note is limited to a study of the application of Sec- 
tion 2c. Constitutional defenses presented will not be discussed.*® 

Under present economic conditions brokers perform a vital service. 
Very few producers of goods for the wholesale trade find it profitable 
to attempt to canvass the market through their own salesmen. Like- 
wise very few wholesale buyers can afford to employ their own pur- 
chasing agents. Consequently, a broker is engaged by either buyer 
or seller and it is he who brings the parties together. 

The Biddle Purchasing Company was organized in 1893 as suc- 
cessor to an organization formed in 1879° in New York City as a 
purchasing agent for outlying dealers in hardware. Since its forma- 
tion the company has expanded considerably and now handles sales 
of a multitude of products’? for about 5,000 manufacturers, pro- 
ducers, importers and other sellers. The goods are disposed of to 


pany, Ltd., The Eavey Co., Michigan Trading Corporation, C. G. Meaker Co. 
Inc., Middendorf & Rohrs, Koll Grocery Company, Dannemiller Coffee Com- 
pany, Colonial Molasses Co. Inc., Albert Dickinson Company, Ervin A. Rice 
Co., Cava Packing Co., Godchaux Sugars Inc. The first seven of these after 
Biddle are buyers and the last six sellers. All except the Dannemiller Coffee 
Company filed answers before Feb. 27, 1937. The latter Company refused to 
defend and served notice that it would abide by the Commission’s decision. 
Hearings before an examiner, John W. Addison, were had Mar. 23, 1937, in 
New York City. A final hearing was had before the Commission on July 10, 
P+ On July 17, a cease and desist order was issued. F. T. C. Docket No. 


6“Tt shall be unlawful for any person engaged in commerce, in the course 
of such commerce, to pay or grant or to receive or accept, anything of value 
as a commission, brokerage, or other compensation, or any allowance or dis- 
count in lieu thereof, except for services rendered in connection with the sale 
or purchase of goods, wares, or merchandise, either to the other party to such 
transaction or to an agent, representative, or other intermediary therein where 
such intermediary is acting for or in behalf, or is subject to the direct or in- 
direct control, of any party to such transaction other than the person by whom 
such compensation is so granted or paid.” 


738 Star. 730 (1914), 15 U. S. C. § 13 (1934). 


8 For the possibility of reading sections 2(a) and 2(c) together so as to apply 
the tests of the former to the latter see 31 Itt. L. J. 905, at 918; 50 Harv. L. 
Rev. 106, at 123. See these articles also for constitutional problems presented 
by the Act as a whole and by the various sections. 

®F, T. C. Docket No. 3032, Findings of Fact 6. 

10 Supra note 4. 
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about 2,400 widely scattered wholesale buyers,’' located mostly in 
medium-sized and small cities.1* The Biddle Company’s transactions 
in finished groceries and foodstuffs are particularly relevant in this 
inquiry. 

In the United States there are about 50,000 producers, packers, 
and refiners who sell to about 5,000 wholesale grocers in 2,200 cities 
who in turn sell to about 440,000 independent retail grocery stores.** 
These independent grocers are engaged in fierce competition with 
the fast growing corporate chain.1* The 5,000 wholesale grocers, 
whose welfare is vitally linked with the independent retail store, 
have taken steps to assist their customers in meeting the competition 
of these chains. With the idea of promoting modern and efficient 
merchandising among the independents many wholesalers have spon- 
sored the organization of a number of them as “voluntary chains” 
of stores.'® Advertising is handled for all by the wholesaler. Uni- 
form prices on regular sales and “specials” are announced and the 
technique of the corporate chain store generally utilized. 

Four hundred and ninety-five of the 850 grocery buyers served by 
the Biddle Company sponsor such chains.1* The Biddle Company 
aids them further in this competition by furnishing services and facili- 
ties which enable them to enjoy many of the purchasing advantages 
of the larger corporate buyer. This then is the function of the Biddle 
Company. It is really a “clearing house” patronized by small buyers 
and small sellers. Its claim is that by acting for many it serves all at 
small expense, and that an integration of the established manufac- 
turer-wholesaler-retailer method of distribution is accomplished which 
prevents the obsolescence of that system in the face of the direct 
manufacturer to retailer scheme used by the large chains. 

The backbone of the Biddle system is a market information service 
which is furnished on subscription’? to wholesale buyers. The serv- 


11 Supra note 9 at 4. 


12 Over 21% of Biddle’s subscribers are in towns of less than 25,000 popula- 
tion and about 47% are in towns of less than 100,000. F. T. C. Docket No. 
3032, Brief for the Commission at p. 7. 

13 See statement by Paul Fishback, Secretary, National Food Brokers’ 
Association to House Judiciary Committee, July 11, 1935 p. 65 et seq. of 
House Judiciary Committee Hearings, 74th Cong. Ist Sess. 

, 14F. T. C. report on chain stores investigation, Sen. Doc. No. 4, 74th Cong. 
st Sess. 

15 For a description and history of the voluntary chain see F. T. C. report 
on voluntary co-op and grocery chains, Sen. Doc. No. 12, 72nd Cong. Ist Sess. 

16 F, T. C. Docket No. 3032, Respondent’s Brief at p. 22. 

17 The subscription contract follows; “The Undersigned hereby employs 
the Biddle Purchasing Company of New York to purchase such material as 
they may order from time to time, with reasonable credit limits, and agree to 
pay the Biddle Purchasing Company for such services dollars 
per month from for twelve months. This arrangement will 
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ice consists of a system of bulletins and card catalogs listing all sorts 
of merchandise, containing price lists, descriptions of the product, and 
names of the manufacturers. A staff of experts test the quality of the 
goods offered and the data so obtained is furnished together with the 
specifications submitted by the manufacturers. The service is kept 
up to date by frequent revisions and by the issuance of frequent 
bulletins on special lines.** For this service Biddle’s buyers pay a 
definite price which ranges from twenty-five to fifty dollars per 
month according to the size of the subscriber’s business.’® 

It may be seen, also, that this market information service which is 
the subject of the contracts with buyers is also a device by which 
valuable services may be rendered the sellers whose products are 
listed therein. This may best be shown by a brief reference to reports 
of the testimony given by these sellers in the Trade Commission pro- 
ceedings. 

Certain sellers who maintained their own sales forces testified 
that they found it profitable to have their products listed because of 
the wide area covered. There are Biddle subscribers in 744 cities, in 
47 states, Canada, the District of Columbia, and Hawaii.2° The 
coverage is so thorough that sellers often receive orders through 
Biddle from purchasers in nearby areas which their own sales forces 
have missed. Sellers uniformly testified that the cost to them of 
selling through Biddle was less than the cost of using salesmen, 
local commission men, or even other brokers. They agreed that 
because of the accuracy of data furnished to buyers very few orders 
resulted in a return of the goods. Biddle’s buyers also appear to be 
better than the usual credit risks since subscription contracts are 
entered into only with those of high credit standing. Most compelling 
of all, however, is the testimony of various manufacturers whose 
business was either small or newly founded. Statements range all 
the way from mere expressions of approval to declarations that the 
seller would be driven from the field altogether if the Biddle service 


continue thereafter at the same monthly rate until thirty days written notice 
is given by either party to the other of desire to discontinue. 

“The Biddle Purchasing Company will issue frequent Bulletins or other 
mediums reporting price changes, quotations and such market information as 
may seem advisable. 


y: 
Making address: 

Accepted: Biddle Purchasing compe 
y: 


18 Supra note 9 at 6. 
19 Supra note 9 at 7. 
20 Supra note 9 at 4. 
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were not available. While such declarations may be discounted be- 
cause of the interest of those making them, there is evidence that 
up to three-fourths of the sales of some new concerns are handled 
by Biddle and that small or newly established sellers in general, 
being thus enabled to place the specifications and price of their 
product before buyers scattered over the whole country, are rendered 
a valuable service.”* 

A conclusion to be gathered from the foregoing is that here is an 
efficient method of wholesale distribution which is available to the 
mutual advantage of the smaller buyers and sellers. Substantial 
savings in overhead are made possible when these parties are brought 
together without resort by either to the use of expensive advertising 
or the hire of sales or purchasing agents. 

The Biddle Company receives a steady income from subscribers 
to its market service. Under the terms of the contract between them 
these buyers may also utilize the Company as a purchasing agency. 
Whenever Biddle places an order with a seller it stipulates for a pay- 
ment to itself of the fee which that seller would have paid a broker 
engaged by him to make the sale. As an inducement to prospective 
subscribers the Biddle Company uniformly agrees to pay over to the 
buyers all fees received from sellers on purchases made through the 
Company. Thus Biddle’s buyers can recoup an amount equal to or 
more than the price of their subscription to the market service.** It is 
this practice of paying over to buyers the fees collected from sellers 
which is the gravamen of the Trade Commission’s complaint and the 
basis of its charge that Section 2(c) of the Robinson-Patman Act is 
being violated. 

Many commentators on the Robinson-Patman Act have expressed 
uncertainty as to the meaning of Section 2(c).** As applied to sellers 
this subsection may be said to provide generally that no seller shall 
pay any sum as brokerage, except for services rendered, either to 
the buyer or to the buyer’s agent. The exception, “for services ren- 
dered” is troublesome. The problem is, who may render these 

21 For the entire foregoing paragraph reference may be made to the printed 


ero which covers several hundred pages taken before the examiner. 
. C. Docket No. 3032, Testimony. 


22 fimuaue about 86% of all Biddle’s subscribers pay more to the Biddle 
Company for the market service than they receive back in fees. A portion of 
the subscribers do not avail themselves of the purchasing privilege at all. 
Supra note 12 at p. 12, also note 16 at p. 29. From these facts it may be seen 
that the Biddle Company depends upon its market information service for its 
existence. It makes nothing on the purchases and sales made through it since 
the fees for these are not kept by it. This situation should be distinguished 
from splitting brokerage, that is, where the broker keeps part and passes part 
along. 


23 Supra note 1, especially 36 Cor. L. Rev. 1285 at 1385; 31 Inn. L. J. 905 
at 918. ; 
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“services” and receive payment for them? Possible recipients of such 
a payment include the buyer, the buyer’s agent, the seller’s agent, and 
one who is the agent of both buyer and seller. The two first named 
are the only ones specifically mentioned in the section but it appears 
that they may be eliminated at the outset. It is extremely doubtful 
that the exception refers to services rendered by the buyer for the 
next provision of the Act deals fully with the problem of payments 
made by sellers to buyers.** It seems equally clear that an agent 
who is acting for the buyer alone can assume no more favorable 
position in this respect than can the buyer himself. Therefore, the 
exception must be in favor of one or both of the parties last mentioned, 
that is, the seller’s agent and one who is the agent of both buyer and 
seller. Opinions thus far expressed are in complete agreement on 
one point at least. Section 2(c) is ambiguous. 

Where the language of a statute is clear it must be taken literally 
regardless of hardships caused.*® Where the meaning of the act is 
uncertain, recourse may be had to the familiar aids to statutory 
interpretation.*° The meaning which the legislative body intended 
to convey must be sought out, for this is the true meaning of the law 
in spite of the fact that it is inadequately expressed. Legislative in- 
tent prevails even over literal import if the act as a whole, or a 
specific part, is ambiguous.*’ Implications are as much a part of the 
law as expressions.*® 


What then was the intention of Congress with regard to 2(c) ? 
After examining the other provisions of the Act it is proper to look 
to the circumstances attending its enactment, i.e., the history of the 


24“Tt shall be unlawful for any person engaged in commerce to pay or con- 
tract for the payment of anything of value to or for the benefit of a customer 
of such person in the course of such commerce as compensation or in con- 
sideration for any services or facilities furnished by or through such customer 
in connection with the processing, handling, sale, or offering for sale of any 
products or commodities manufactured, sold, or offered for sale by such person, 
unless such payment or consideration is available on proportionately equal terms 
to all other customers competing in the distribution of such products or com- 
modities.” Section 2D. 

25 See United States v. Fisher, 2 Cranch << 399, 2 L. ed. 304, 317 (U. S. 
1807), Doggett v. Florida R. Co., 99 U. S. 72, 25 L. ed. 301 (1878), Lake 
County v. Rollins, 130 U. S. 662, 9 ody Ct. 651, 32 L. ed. 1060 (1888). 

26 See Ogden v. Strong, Fed. Cas. No. 10,460 (Circuit Court, 2 Pain 584, 
no date or district given), Waskey v. Hammer, 223 U. S. 85, 32 Sup. Ct. 
187, 56 L. ed. 359 (1912). 

27 See Brown v. Duchesne, 19 How. 183, 194, 15 . ed. 595 (U. S. 1856), 
Church of the Holy Trinity v. United States, 143 U. S. S. 457, 461, 12 Sup. Ct. 
511, 36 L. ed. 226 (1892), Union Pacific Railroad Co. v. Snow, 231 U. S. 204, 
213, 34 Sup. Ct. 104, 58 L. ed. 184 (1913). 

28 See Durousseau v. United States, 6 Cranch 307, 314, 3 L. ed. 233 (U. S. 
1810), Luria v. United States, 231 U. S. 9, 24, 34 Sup. Ct. 10, 58 L. ed. 100 
(1913), and cases cited therein at p. 106. 
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times and the mischief to be remedied, as expressed in committee 
reports and hearings and other sources.”® 

As an amendment to the Clayton Act, the Robinson-Patman Act 
is an integral part of the federal anti-trust legislation. These laws 
have resulted from the opinion manifested in Congress from time 
to time that certain business practices are destructive of free com- 
petition in interstate trade.*° 

The Sherman Act of 1890 ** was the first of the series. In 1914 
it was the general opinion that this law needed reinforcement,*? and 
the Clayton Act was enacted as an enforcement measure, the specific 
purpose of which was to reach in their incipiency practices that prob- 
ably would produce the evil results forbidden by the Sherman Act.** 
The third law of the series** was approved shortly before the Clayton 
Act but was intended as a supplement to the first two. Whereas the 
Sherman and Clayton Acts dealt with combinations and agreements 
in restraint of trade the Federal Trade Commission Act was passed 
to eliminate unfair methods of competition in interstate commerce 
by which one competitor weakens or destroys another.*® 

Although courts generally are reluctant to uphold legislation which 
is enacted in aid of one economic group over another*® states have 
been allowed to proceed under their general police power and federal 
laws under the commerce power have been upheld*? even though 
frankly directed against certain forms of business organization. In 
each instance, however, the law is directed, not at one economic 
group, as such, but against acts done by members of that group 
which are regarded as inimical to the public welfare. The Sherman 

29 See Duplex Printing Press Co. v. Deering, 254 U. S. 433, 475, 41 se 


Ct. 172, 65 L. ed. 348 (1921), Railroad Commission v. Chicago B. & Q. R 
Co., 257 U. S. 563, 42 Sup. Ct. 232, 66 L. ed. 370 (1922). 

30 See the dissent of Mr. Justice Brandeis and Mr. Justice Clarke in F. T. C. 
v. Gratz, 253 U. S. 421, 432, 433, 40 Sup. Ct. 572, 64 L. ed. 993 (1920). See 
also SEN. Rep. No. 597, 63rd Cong. 2nd Sess. at p. 10 (Report of Senate 
Committee on Interstate Commerce). 

3126 Stat. 209 (1890), 15 U. S. C. § 1 (1934). 

32 Supra note 30. 


83 See Standard Fashion Co. v. Magrane Houston Co., 258 U. S. 346, 355, 
42 Sup. Ct. 360, 66 L. ed. 653 (1922), F. T. C. v. Raladam Co., 283 U. S. 
643, 647, 51 Sup. Ct. 587, 75 L. ed. 1324 (1931). 

34 38 Srat. 717 (1914), 15 U. S. C. § 41 (1934). 


35 See F. T. C. v. Beech Nut Packing Co., 257 U. S. 441, 453, 42 Sup. Ct. 
150, 66 L. ed. 307 (1922), F. T. C. v. Raladam Co., supra note 33. 

26 See Connelly v. Union Sewer Pipe Co., 184 U. S. 540, 554, 22 Sup. Ct. 
431, 46 L. ed. 679 (1902), Nashville C. & St. L. Ry. v. Taylor, 86 Fed. 168 
(C. C. M. D. Tenn. 1898). 

37 See United States v. Standard Oil Co. of N. J., 221 U. S. 1, 31 Sup. Ct. 
502, 55 L. ed. 619 (1911), United States v. American Tobacco Co., 221 U. S. 
106, 31 Sup. Ct. 632, 55 L. ed. 663 (1911), Stafford v. Wallace, 258 U. S. 495, 
42 Sup. Ct. 397, 66 L. ed. 735 (1922), F. T. C. v. Beech Nut Packing Co., 
supra note 35. 
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and Clayton Acts, though generally called “anti-trust” laws, strike 
only at agreements and combinations which are destructive of that 
free competition which is conducive to the greatest volume of trade, 
and the highest service at least cost to the public. 

The recent amendment to the Clayton Act, the Robinson-Patman 
Act, though popularly known as the “anti-chain store bill,” is 
not, and under the Constitution could not be directed against the 
chain system as such. Congress acted in this instance because it was 
convinced that the chains had been guilty of practices which were de- 
structive of free competition and trade.** There were large loopholes 
in the Clayton Act and Congress moved to amend it. Section 2 was 
made more inclusive in terms, proceedure before the Federal Trade 
Commission was altered in the Government’s favor, specific prac- 
tices, known to be devices used in violation of the spirit of the Clayton 
Act were struck at. The need for this action by Congress had become 
progressively acute during the past decade. At one time the corpor- 
ate chain may have made agreements with manufacturers for special 
concessions but in 1936 their size had reached such proportions that 
they were often virtual dictators of sales contracts made with them. 
Indeed, and this is the crux of the whole matter, the chain buyer 
was in a position to, and actually did in many instances, squeeze from 
the sellers concessions in the form of special services or discrimina- 


tions in price which are definitely within the purview of the old 
Clayton Act.*® It is significant that much criticism of these methods 
came from manufacturers and producers who complained that these 
exactions were gouged out of them by the large quantity buyers.*° 
It had become the practice of certain large buyers to maintain their 
own so-called “brokerages” and demand that “commissions” be paid 


38 “Your committee is of the opinion that the evidence is overwhelming that 
price discrimination practices exist to such an extent that the survival of inde- 
pendent merchants, manufacturers, and other businessmen is seriously imperiled 
and that remedial legislation is necessary.” Statement of Mr. Utterback in 
reporting the bill from the House Judiciary Committee, Mar. 31, 1936, H. R. 
Rep. No. 2287, 74th Cong. 2nd Sess. at p. 3. 


39 Supra note 14 at p. 24. 


49“There has been considerable criticism of some of the methods used by 
chain systems in their bargaining with manufacturers for special-price conces- 
sions. The criticism comes largely from the manufacturers themselves, many 
of whom protest the methods while yielding to them.” F. T. C. report on chain 
stores investigation, supra note 14 at p. 24. 


“Where threats or coercive measures to force discounts and allowances were 
employed, some of the manufacturers yielded rather than risk the consequences 
of their failure to meet the demands of these powerful buying organizations.” 
Id. at p. 26. 

“Thirty-three of the manufacturers interviewed stated positively that threats 
and coercion had been used by chain store companies to obtain preferential 
treatment.” Jd. at p. 24. 
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this psuedo-broker on all sales made to the chain.** The vicious 
and insidious thing about this practice is that the rebate is secret.*? 
On the surface it is a sale at the market price. In reality there is 
a discount. Throughout the record of the reports of the various com- 
mittees and the statements of legislators in charge of the bill there 
are indications that the first object of the law is to reach just such 
a subterfuge.** 

It is consistent with the spirit of the Act as a whole to say that 
no interference is intended with usual and proper business practices. 
Subsection 2(a)** expressly permits quantity differentials which are 


#1 For the activities of the Atlantic Commission Company, controlled by the 
Atlantic and Pacific Tea Company see F. T. C. report on the chain stores 
investigation, supra note 14 at p. 27, summarized with activities of other chain 
brokerage agencies at p. 62 et seq. 

See also Trunz Pork Stores, Inc. v. Wallace, 70 F. (2d) 688 (C. C. A. 2d, 
1934) (Secret brokerage under the Packers and Stockyards Act, 42 Stat. 159 
(1921), 7 U. S. C. § 181 (1934).). 


42 Supra note 13. This is a fine statement of the food broker, his problems, 
and his value to distribution in the grocery field. 


43“Among the prevalent modes of discrimination at which this bill is di- 
rected is the practice of certain large buyers to demand the allowance of 
brokerage direct to them upon their purchases, or its payment to an employee, 
agent, or corporate subsidiary whom they set up in the guise of a broker, and 
through whom they demand that sales to them be made.” Supra note 38 at p. 15. 

“The Clayton Act was intended to prevent discrimination ... where. . . 
it tended to create a monopoly. This bill forbids payment. . . . This is one 
of the most prevalent schemes to evade the provisions of the law. Some large 
buyers demand the allowance of brokerage direct to them on the purchases 
which they make, or the payment of such brokerage to some intermediary of 
such a buyer who is an employee, agent, or corporate subsidiary for the buyer 
which has been set up in the guise of a broker, and through which they require 
that sales to them must be made.” Sen. Logan, 80 Conc. Rec. 3114 (1936). 

“Let me tell you what happened. The section of the Act to which the 
Senator has referred was evaded by the lawyers representing those with large 
purchasing power. One of the first schemes was to set up what they call a 
brokerage system and compel a seller to use the services of a broker who may 
have been an employee. One large chain received last year $6,000,000 to 
$8,000,000 in brokerage fees. The bill attempts to prohibit that scheme, that 
is one of the most important things it seeks to do. It does not interfere with 
legitimate brokerage, but it makes it an unfair competition to . . . rebate.” 
Id. at p. 3116. 

“We are trying to prevent the dummy brokerage, prohibit a man from doing 
something for hire against the interest of the person that he is supposed to rep- 
resent... . We are asking that dummy brokerage be eliminated. . . . If you are 
against deceit and treachery and trickery, you certainly ought to be against this 
dummy brokerage.” Rep. Patman, td. at p. 8112. 

“... there is not a member of this House who will not at once condemn a 
practice which provides secret rebates under guise of brokerage.” Sen. Logan, 
id. at p. 6281. . 


44 “Tt shall be unlawful for any person engaged in commerce .. . to dis- 
criminate in price between different purchasers of commodities of like grade 
and quality . . . where the effect of such discrimination may be substantially 
to lessen competition or tend to create a monopoly in any line of commerce 

: Provided, That nothing herein contained shall prevent differentials which 
make only due allowance for differences in the cost of manufacture, sale, or 
delivery resulting from the differing methods or quantities in which such com- 
modities are to such purchasers sold or delivered: .. .” 





212 THE GEORGE WASHINGTON LAW REVIEW 


measured by the actual saving to the seller; under 2(d)** the seller 
may pay the buyer for services or facilities actually furnished him 
where similar terms are offered to all buyers; under 2(e)** the seller 
similarly may furnish extra services or facilities if he deals with all 
buyers on the same basis. The facts immediately suggest that legiti- 
mate and proper business practices were not intended to be affected 
by anything in, 2(c).‘7 

However, the Biddle Purchasing Company does in fact pass on 
to buyers the commission which it receives from sellers for making 
the sale. Subsection 2(c) by its terms forbids such a practice unless 
the ambigious exception, “for services rendered,” makes it legal. 
The question is, does the exception cover this case? 

It is significant that as originally written the subsection** did not 
contain the exception. The phrase was inserted in the House Bill 
upon the recommendation of the House Judiciary Committee. The 
Senate Bill*® as passed contained a section corresponding with the 
original House version. In Conference Committee the language of 
the House Bill prevailed and the Law was enacted in that form.*° 

Before the addition of the proviso the import of the subsection 
was clear. The seller of goods was forbidden to pay any fee as 
brokerage to the buyer, or to the buyer’s agent. At this stage the 
managers of the bill were concerned mainly with the task of wording a 


provision sufficiently inclusive to cover the mischief against which 


45 Supra note 24. 

46 “That it shall be unlawful for any person to discriminate in favor of one 
purchaser against another purchaser or purchasers of a commodity bought for 
resale, with or without processing, by contracting to furnish or furnishing, or 
by contributing to the furnishing of, any services or facilities connected with 
the processing, handling, sale, or offering for sale of such commodity so pur- 
chased upon terms not accorded to all purchasers on proportionally equal terms.” 

47 “Tt is the design and intent of this bill to strengthen existing anti-trust 
laws, prevent unfair-price discriminations, and preserve competition in inter- 
state commerce. It is believed to be in the interests of producer, consumer and 

distributor. No business institution need have any fear of this legislation if it 
will conduct its business honestly and without the use of unfair trade practices, 
and unjust price discriminations.” Rep. Utterback, supra note 38 at p. 17. 

This conclusion is further substantiated by an utterance of Sen. Logan to the 
Senate on March 3, 1936. Although the Senate version of the Act did not at 
any time include the phrase, “except for services rendered,” the Senator said: 
“The legitimate broker has an important place in trade, and it is not intended 
to interfere at all with his legitimate business.” 80 Conc. Rec. 3229 (1936). 

48“That it shall be unlawful for any person engaged in commerce, in the 
course of such commerce, to pay or grant, or to receive or accept, anything 
of value as a commission, brokerage, or other compensation to an agent, rep- 
resentative, or other intermediary in connection with the sale or purchase of 
goods, wares, or merchandise, where such intermediary is acting therein for or 
in behalf or is subject to the direct or indirect control, of any party to such 
purchase and sale other than the person by whom such compensation is so 
granted or paid.” Supra note 38 at p. 18. 

49S. 3154, 74th Cong. 2nd Sess. (1936). 

50 Since the House version prevailed the bill is known as H.R. 8442, 74th 
Cong. 2nd Sess. (1936). 
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they were driving. That this objective was the much-discussed 
psuedo-brokerage or secret rebate is shown more clearly by the fact 
that the section as originally drafted did not even forbid such allow- 
ances to the buyer. 

The addition of the exception®'represents an attempt by the House 
Committee to qualify the general prohibition of the section and create 
an exception in favor of some party in some circumstances. If the 
other provisions of the Act negative the possibility that the exception 
was created for the benefit of the buyer or the buyer’s agent it re- 
mains that the proviso is intended to be in favor of the seller’s agent 
and/or the agent of both buyer and seller. The exception must be 
given some effect for it is not to be supposed that the House Com- 
mittee put it in for nothing.®* 

It is the contention of counsel ** for the Federal Trade Commission 
that the exception in 2(c) was inserted as a precaution in order to 
protect the activities of the true broker,®* who is employed by either 
buyer or seller but not by both and who receives his compensation 
from his principal. Such a broker is a true fiduciary and is bound to 
exert himself in order to obtain the best possible bargain for his 
employer.®® Of course, he cannot act in such capacity for both buyer 
and seller.** 

Counsel for the Biddle Company contend ** that the exception, 
“for services rendered,” exists for the protection of any lawful inter- 
mediary, that Congress intended to allow not only for activities of 
the “true broker” but also for the “true middleman.” This “middle- 
man” is, in a sense, the “broker” for both parties. His exclusive 
services cannot be claimed by either buyer or seller and his function 
is mainly confined to bringing the parties together.5* A “broker” 
may thus act for both parties to the contract and be paid *® by both 
parties if there is knowledge and consent. If the “broker” has no 
discretion, but merely brings the parties together that they may make 


51 An exception excludes something from the operation of the enacting clause. 
It is to be construed consistently with the spirit of the legislation under con- 
sideration. See Cox v. Hart, 260 U. S. 427, 43 Sup. Ct. 154, 67 L. ed. 332 
(1922), American Express Co. v. United States, 212 U. S. 522, 534, 29 Sup. 
Ct. 315, 53 L. ed. 635 (1908). 

52 See Stephen v. Cherokee Nation, 174 U. S. 445, 19 Sup. Ct. 722, 43 L. ed. 
1041 (1899), Adams v. Woods, 2 Cranch 336, 2 L. ed. 297 (U. S. 1805), 
United States v. Wiltberger, 5 Wheat. 76, 5 L. ed. 37 (U. S. 1820), Washing- 
ton Market Co. v. Hoffman, 101 U. S. 112, 115, 25 L. ed. 782 (1879). 

53 Brief for the Commission supra note 12 at p. 56. 

54] MecneM on Acency (2d ed. 1914) § 73. 

552 MECHEM ON AGENCY (2d ed. 1914) § 2411. 

56 Supra note 55 § 2412. 

57 Respondent’s Brief supra note 16 at p. 42. 

58 Supra note 55 § 2413. 

59 Supra note 55 § 2412, 2474. 

60 Supra note 55 § 2374. 
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their own contract he is a true middleman and may collect com- 
missions from both buyer and seller irrespective of their knowledge 
of the duality of his role.** 

The explanation offered by counsel for the Trade Commission 
seems unsatisfactory for one very definite reason. It is difficult 
to see how the section, even as originally drafted could possibly be 
construed to prevent a man from paying the broker who acts for 
him alone. Neither the words of the statute nor the intention of 
Congress under any reasonable interpretation could give rise to such 
a construction." If the Trade Commission’s position on this point 
is sustained the exception will be of no practical effect. Yet no part 
of a statute can ever be presumed redundant.* 

It appears, therefore, that the exception in 2(c) must have been 
inserted in order to protect the activities of the legal middleman, 
who is the agent of both buyer and seller. The committee reports and 
explanations by the bill’s manager give no satisfactory reason for 
the amendment but instead, are concerned only with the section as a 
whole. It might be said that all of the statements say but two things: 
(1) that payments to true brokers are for a legitimate purpose and 
are permitted under the bill; and (2) that payments to “psuedo- 
brokers” are rebates in disguise and are prohibited. The possibility 
of the existence of a third group of intermediaries is uniformly ig- 
nored. 

Whatever, then, may have been the motive, it is certain that the 
amendment does make more secure the position of this agent who 
acts for both buyer and seller. The last phrases of the section are 
very inclusive and payment is forbidden if it is to any intermediary 
who “is acting for or in behalf, or is subject to the direct or indirect 
control, of any party to such transaction other than the person by 
whom such compensation is so granted or paid.” The words are 
broad and in the absence of the exception, “for services rendered,” 
could quite possibly have been construed to forbid payment to the 
legal middleman. He acts for both parties, is paid by both, and 


61 Supra note 55 § 2412. 


62 All through the committee reports and the statements of the supporters of 
the bill runs the theme that this Act did not intend to strike at legitimate busi- 
ness practices. In the words of the House Report, “Its guiding ideal is the 
preservation of the equality of opportunity as far as possible to all who are 
usefully employed in the service of distribution and production, taking into con- 
sideration their ability and equipment to serve the producing and the consuming 
public with efficiency and the protection of the public from a threat of monopoly 
or oppression in the production and manufacture of the things it needs and the 
distribution of the same fairly and honestly without employment of unfair trade 
practices and unlawful price discrimination.” Supra note 38 at p. 6. With this 
as the fundamental principle upon which the Act was based, it is hard to see 
how the broker who acts for one man alone could be penalized. 


63 Supra note 52. 
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therefore, in truth, does act “for or in behalf . . . of” the other 
party to the transaction. It would seem, however, that the middle- 
man is protected by the exception. He has rendered service to each 
party and therefore the payment is lawful even though he is included 
in the description of the parties to whom the general prohibition 
applies. 

This is a consistent interpretation. Through the Robinson-Patman 
Act as a whole Congress sought to forestall the formation of monopo- 
lies in merchandising by striking at the deceptive and strong-arm 
devises upon which many of them have grown. By means of Section 
2(c) Congress sought specifically to prevent the payment of rebates 
masquerading as brokerage. But the middleman, as such, can help 
no would-be monopolist. Neither can he be a vehicle for the trans- 
mission of a secret rebate for either he is acting without any dis- 
cretion®* being allowed him or all parties have knowledge of his 
position.** Thus, his legal status as a middleman might be said 
to be dependent upon the absence of any opportunity for deception. 
There is no evidence that Congress desired to destroy the middleman 
and in the face of the maxim that statutes in derogation of the 
common law are strictly construed © it is difficult to justify an in- 
terpretation which would so hold. 

Counsel for the Biddle Company maintain®™ that their client is a 
“true middleman” under the common law, alleging that there is full 
knowledge and consent on the part of its buyers and sellers, first, 
that Biddle should act for the benefit of both buyers and sellers and, 
secondly, that payments received from sellers for services rendered 
them be used for the benefit of the buyers. Although the allegation 
of knowledge is not disputed by the Commission®™ the findings of 
fact which have been rendered hold the Company to be “the agent 
and representative of the buyer . . . and subject to his control,” 
and that the Company is “neither the agent nor representative 
of the seller.” It is submitted that these are conclusions of law and not 
findings of fact.*® 

64 Supra note 55 § 2413. 

65 Supra note 55 § 2374. 

66 See Brown v. Barry, 3 Dall, 365, 367, 1 L. ed. 638 (U. S. 1797), Johnson 
v. Southern Pacific Co., 196 U. S. 1, 17, 25 Sup. Ct. 158, 49 L. ed. 363 (1904), 
Thompson v. Thompson, 218 U. S. 611, 31 Sup. Ct. 111, 54 L. ed. 1180 (1910), 
Kuehn v. Faulkner, 136 Wash. 676, 241 Pac. 290 (1925), see also note in 
(1891) 10 L. R. A. 839. 

87 Respondent’s Brief supra note 16 at pp. 14, 15, 28, 30. 

68 Findings of Fact supra note 9 at 9. 

69 Conclusions of law in the fiindings of fact are not binding on the courts. 


a, * T. C. v. Standard Oil Co. of N. Y., 273 Fed. 478, 481 (C. C. A. 2d, 


Findings of fact are conclusive only if borne out by some of the evidence. 
38 Strat. 719 (1914), 15 U. S. C. § 45 (1934), see F. T. C. v. Beech Nut 
Packing Co., supra note 35, F. T. C. v. Gratz, supra note 30. 
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If the Biddle Purchasing Company was a middleman at common 
law it is a middleman under the Robinson-Patman Act. In each 
case the test to be applied is one of fundamental good faith and 
matters of mere form are not to be held conclusive. If the Biddle 
Company kept the payments received from sellers as it does the 
subscription payments of buyers there would be no challenging its 
classification as “middleman.” It would then be plain that it was 
merely being reimbursed by both parties for the services rendered to 
each. It is the contention of counsel for the Trade Commission,” 
however, that because the Biddle Company does not keep the payment 
which is made but instead passes it on to the buyers it is impossible 
that the Company could be acting in good faith under the law and 
that therefore it is to be classed as one with the “psuedo-broker.” 
An examination of the Company’s business as a whole invites the 
conclusion that the test is not so simply made. 

The benefits which accrue to sellers by reason of Biddle’s wide 
advertisement of their products qualify the commissions paid the 
Company as payments for “services rendered.” The fact that the 
fee is the usual one’? paid to food brokers and the utter absence of 
any allegations of coercive practices are indicative of the Biddle Com- 
pany’s good faith in receiving the payment. 

Explanation of the reason why Biddle passes its fee to the buyer 
in each case is more difficult because of the fact that this payment 
is so closely inter-related with other bookkeeping transactions. Two 
circumstances must be kept in mind, (1) that the Biddle Company 
is supported entirely by monthly subscription payments from its buy- 
ers, and (2) that although its income is received directly from these 
subscription payments, it is a matter of vital importance to the 
Company that actual purchases be made through it. Counsel em- 
phasize that if Biddle did not have the opportunity of actual, con- 
tinuous, and intimate contact with all of the sellers in the market it 
would not be in a position to render expert advice on the state of 
the market, present and future. It is maintained that brokerage pay- 
ments are passed on to buyers as an inducement to buy through 
Biddle, and that if no purchases were made through the Company it 
would not be in a position to gather the market data which it then 
sells. An inference of reasonableness may be drawn from the fact 
that this explanation is not challenged in the record. 

The case for the Commission is predicated solely on the position 
that, no matter what the circumstances may be, a payment of money 
does reach the buyers and that payment is unlawful. It is sub- 


70 Brief for the Commission supra note 12 at pp. 81, 91-96. 
71 Respondent’s Brief supra note 16 at pp. 6, 7. 
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mitted that the mere existence of such a payment does not mean 
that there is that kind of price discrimination at which the law is 
directed. Great emphasis is due the fact that 2(c) is directed at broker- 
age payments only when they are used by buyer-controlled agencies as 
a means of deception and coercion. The facts show that the Biddle 
Purchasing Company is not buyer-controlled and there is no intima- 
tion that it or any of its clients have been guilty of practices of that 
character. 

In conclusion, therefore, it is submitted that the business methods 
of the Biddle Company do not involve practices which are within 
the letter or spirit of the Law. They are in fact, quite to the con- 
trary. It is further submitted that the Circuit Court of Appeals 
would have adequate grounds for holding for the Biddle Company. 


H. E. JoHNson, 
P. M. FAIRBANKS. 
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CONSTITUTIONAL LAW—AMENDMENTS TO THE FEDERAL CoNnSTI- 
TUTION—VALIDITY OF RESOLUTION OF STATE LEGISLATURE RatTI- 
FYING CHILD LaBor AMENDMENT.—The General Assembly of Ken- 
tucky adopted a resolution Jan. 13, 1937 (Acts, Fourtu S. S., Cu. 
30) purporting to ratify the proposed Child Labor Amendment to 
the Constitution of the United States on behalf of the State of Ken- 
tucky. Previously, at a prior session, the legislature had rejected 
the proposed amendment by a resolution which had been duly certi- 
fied to the Secretary of State of the United States. Previously, also, 
to the adoption of the resolution of 1937 purporting to ratify the 
amendment, more than one-fourth of the states, including Kentucky 
by virtue of its previous action, had affirmatively rejected the amend- 
ment. Suit was filed to enjoin the governor of the state and other 
defendants from certifying copies of the present resolution to the 
Secretary of State of the United States and other proper authorities. 
Held, That the proposal by Congress of an amendment to the Federal 
Constitution is analogous to the making of an offer for acceptance 
or rejection under the law of contracts; whether a state’s vote be in 
the affirmative or negative, having acted, it has exhausted its power 
further to reconsider the question without a resubmission by Con- 
gress. Wise v. Chandler, Court of Appeals of Kentucky, Oct. 1, 
1937 (not yet reported). 

In support of this conclusion the court reasoned further: that the 
rejection by more than one-fourth of the states at one time terminated 
the “offer” of the amendment by Congress; that more than a reason- 
able time had elapsed between the submission of the amendment to 
the states and the alleged ratification by Kentucky. Contra: Cole- 
man v. Miller, Supreme Court of Kansas, Sept. 16, 1937 (not yet re- 
ported). 

It would seem to be the prevailing view that a state which has once 
ratified an amendment as proposed by Congress has given its irrev- 
ocable assent. Coleman v. Miller, supra; JAMESON, THE Cons. 
Conv. (4th ed. 1887) sec. 582-584. This would seem to be unde- 
niably true of a state convention called especially for the purpose. 
See speech by Sen. Davis (Ky.), Conc. Rec., 41st Cong., 2nd sess., 
p. 1480. There is a functional identity between a state legislature and 
a state convention in regard to amendments to the Federal Constitu- 
tion. Hawk v. Smith, 253 U. S. 221, 40 Sup. Ct. 495, 64 L. ed. 871 
(1919); JAMESON, op. cit. supra, § 586. On the other hand, a vote 
of rejection on the part of a state is no bar to a subsequent recon- 
sideration and adoption of the amendment. Coleman v. Miller, supra; 
JAMESON, op. cit. supra, § 576-581. 

An analogy has been drawn between the process of amending a 
constitution and that of making laws, as ground for the argument 
that rejection by a state is not final, i. e., that subsequent legislatures 
may repeal the laws of a former legislature. 2 Watson, COonsr., 
1318. The action of a legislature in regard to a constitutional amend- 
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ment has been held not “‘an act of legislation within the proper sense 
of the word.” Hawke v. Smith, supra; Lesser v. Garnett, 258 U. S. 
130, 42 Sup. Ct. 217, 66 L. ed. 505 (1922); See also Senate Comm. 
report on the election of Sen. Faulkner (W. Va.) in 1887, Hinp’s 
Precedents of the House of Rep., Vol. 1, sec. 632. 

In 1865 a substantially similar question arose in the Legislature of 
Kentucky, after the Legislature had rejected a proposed amendment 
(XIII). Thereupon it was admonished by the governor, “When rati- 
fied by the legislatures of three-fourths of the several states the ques- 
tion will be finally withdrawn and not before. Until ratified, the 
right to ratify remains.” WuiLLouGuBy, Const. Law oF U. S. (2nd 
St. ed. 1930) 249. 

The legislature of New Jersey first rejected the Thirteenth Amend- 
ment in 1865 and then adopted it the following year; and so the 
Fourteenth Amendment was rejected by the legislatures of N. Car- 
olina, S$. Carolina, and Ga. when first presented but was subsequently 
ratified by reorganized governments of those states. The ratification 
was treated as valid in each case. 14 Star. 428 (1867); 15 Star. 
706, 708 (1868). On the other hand, Secretary of State Seward and 
Congress refused to recognize the revocations of Ohio and New 
Jersey as to the Fourteenth Amendment. 15 Stat. 706 (1868) so 
New York sought by resolution to withdraw its ratification of the 
Fifteenth Amendment. 16 Stat. 1131 (1870); for compilation of 
dates, see (1898) 30 Am. Law Rev. 894. These were attempted 
revocations by subsequent legislatures. Seward did, however, ex- 
press a doubt whether the actions of the legislatures of Ohio and 
New Jersey might not be effective in withdrawing the consent of 
those states. Announcement of July 20, 1868, Dept. BuLL. no. 7, 
p. 787; WATSON, op. cit. supra, pp. 1314-15. Congress by concur- 
rent resolution decided that the legislatures of the several states named 
in the announcement, including Ohio and New Jersey, had ratified. 
Dept. BULL., supra, p. 790. This would seem to give Congressional 
sanction to the view that once a state has ratified it cannot subse- 
quently reverse its stand. Cf. Grinnell (1925), 11 Am. Bar Assoc. 
Jour. 192; cf. same author (1934), Am. Bar Assoc. Jour. 448. 
Garrett, in (1928) 7 Tenn. Law Rev. 386, asks “Could Congress 
withdraw a proposed amendment before accepted by the requisite 
number of states?” 

Article V of the Federal Constitution implies that amendments 
submitted thereunder must be ratified, if at all, within some reason- 
able time after their proposal. Congress may fix such reasonable 
time for the ratification thereof. Dillon v. Gloss, 256 U. S. 368, 41 
Sup. Ct. 510, 65 L. ed. 994 (1920); For a discussion of Article 
V see (1934) 3 Geo. Wasu. L. Rev. 17. To illustrate the necessity 
for some reasonable time the Court, on page 375 of the opinion, noted 
that if the time for ratification is limitless, then four amendments 
proposed long ago (1789; 1810; 1861) are still before the people. 
Cf. interpretation given Dillon v. Gloss, supra, by Kansas court in 
Coleman v. Miller, supra. The Child Labor Amendment, 43 Star. 
670 (1924), was proposed by the Sixty-Eighth Congress. By the 
close of 1927 action had been taken by forty-two states; Colorado 
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was the only state to act between 1927 and 1933. Quoting the Court 
in the principal case, “Leaving out of consideration the first ten 
amendments, the average time required for the adoption of the eleven 
succeeding amendments was one year and six months. Certainly, 
by any yardstick, more than a reasonable time had elapsed by Janu- 
ary, 1937.” Cf. Coleman v. Miller, supra, in which the court said, 
“We hold the proposed amendment (Child Labor) retains its original 
vitality.” For an interesting referendum on the Child Labor Amend- 
ment, see (1937) 23 Am. Bar Assoc. Jour. 819. 

It is believed that the decision of the Kentucky court, as com- 
pared with that rendered in the Coleman case, supra, is a salutary 
one and a constructive effort toward settling a point which has long 
been buffeted about. The decision, it is submitted, will aid to some 
extent in whittling away the present ambiguous doctrine, which, if 
carried to its extremities, would allow the social, economic, and 
political concepts of one generation be foisted off on another, simply 
because a dilatory minority might approve these beliefs and by their 
long delayed action finally embarrass an unwilling majority. 

W. R. P., Jr. 


CONSTITUTIONAL LAW—S HIPPING—CONSTITUTIONALITY OF STATE 
Law REGULATING INSPECTION OF VESSELS.—The Foss Company, 
Inc., owners of a fleet of motor driven tugs operating on the waters 
of the State of Washington, as well as waters outside thereof, sought 
a writ of prohibition to prevent the enforcement of a Washington 
statute relating to the inspection and regulation of vessels on the 
theory that said statute invaded a field reserved to federal control 
and was therefore unconstitutional. Held, that the statute is not un- 
constitutional since it does not conflict with any express federal 
regulation nor does it invade a field entirely occupied by federal 
legislation. Further, the subject is not one in which state legislation 
is precluded because of the necessity of uniformity. Kelly v. Foss 
Company, Inc., Supreme Court of the United States, No. 2, Novem- 
ber 8, 1937. 

The federal government has enacted an elaborate system of regula- 
tions for vessels on the navigable waters of the United States. 46 U. 
S. C. § 361 et seq. (1934). The first mechanically propelled vessels 
subjected to inspection were steam vessels and this classification was 
defined by statute. 16 Stat. 453 (1871), 46 U. S. C. § 361 (1926). 
At the same time tugboats and freight boats were made subject to 
inspection. 16 Stat. 456 (1871), 46 U. S. C. § 405 (1934). This 
section was held by a state court to apply only to vessels propelled 
in whole or in part by steam. Commonwealth v. Breakwater, 214 
Mass. 10, 100 N. E. 1034 (1913). No federal court has ever ruled 
on this point but the Bureau of Navigation and Steamboat Inspection 
interprets the section as only applying to steam tugs. In 1906, the 
section of the original act, as amended, providing for inspection of 
ferryboats, yachts, and other small craft, was amended to include 
“all vessels of above fifteen gross tons carrying freight or passengers 
for hire, but not engaged in fishing as a regular business, propelled 


by gas, fluid, naphtha or electric motors.” 34 Srar. 193 (1906), 46 
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U. S. C. § 404 (1934). The Motor Boat Act provided for regulation 
of vessels propelled by machinery if not more than sixty-five feet 
in length, except tugboats and towboats propelled by steam, but only 
in the Class Three motorboats, forty to sixty-five feet in length, is 
the machinery subject to inspection and in no class is the hull subject 
to inspection. 36 Strat. 462 (1910), 46 U. S. C. § 511 (1934). 

With the increase of diesel driven craft, it was desired to extend the 
inspection service to such vessels, and in 1933 the following amendment 
changing the definition of a steam vessel was enacted: “Every vessel 
subject to inspection propelled in whole or in part by steam or by any 
other form of mechanical or electrical power shall be considered a 
steam vessel within the meaning of and subject to all of the provisions 
of this Act.” (Italics supplied.) 48 Stat. 125 (1933), 46 U. S. C. 
§ 361 (1934). This amendment was included in “An Act To Amend 
Section 4399, [and others] . . ., Revised Statutes as amended, 
relating to the construction and inspection of boilers, unfired pressure 
vessels, and appurtenances thereof.” As a result, the amendment was 
interpreted to give the Bureau of Navigation and Steamboat Inspec- 
tion power to inspect on motor driven craft, motor boats or those of 
greater than fifteen tons burden carrying passengers or freight for 
hire excepted, only the boilers and unfired pressure vessels. 38 Op. 
Att’y Gen. No. 59 (1936). An attempt was subsequently made to 
remedy this situation and inspection was extended to seagoing vessels 
of over 300 gross tons prepelled by internal combustion engines, if 
not engaged in the fisheries. 49 Strat. 1544, 1545 (1936), 46 U. 
S. C. Supp. II § 367 (1936). Likewise motor driven vessels carrying 
inflammable or combustible liquid cargo in bulk have been made sub- 
ject to inspection. 49 Stat. 1889 (1936), 46 U. S. C. Supp. II § 
391 (a) (1936). In addition to the above there are other federal 
regulations all controlling motor vessels to some extent depending 
on the size of the vessel, trade or occupation thereof, or other factors. 
The Loadline Acts and the Dangerous Cargo Act are examples. 45 
Strat. 1492 (1929), 46 U. S. C. § 85 (1934) ; 49 Star. 888 (1935), 
46 U. S. C. Supp. II § 88 (1936); 49 Start. 868 (1935), 46 U. S. 
C. Supp. II § 178 (1936). 

It is not clear from the opinion of the Court whether the state 
statute is constitutional only when applicable to classes of vessels 
not subject to any inspection or regulation by the federal authorities, 
or whether the state regulations may supplement those imposed by 
Congressional action. It would appear from the statutes cited in 
the opinion that the former is the case. For example, the Chief 
Justice states that “Vessels transporting explosives or like dangerous 
cargo are subject to inspection to determine that such cargo may 
be carried with safety and appropriate permit for that purpose is 
required,” and intimates that such vessels are not subject to state 
inspection because of the federal control. If this is so then there is 
no classification of motor vessel not subject to federal inspection in a 
greater or lesser degree and the Washington statute does invade 
a field already occupied by the federal government. 

On the other hand, if it is permissible for the state laws to supple- 
ment the federal inspection laws and fill in gaps therein, the decision 
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seems to overthrow the line of cases holding that where the federal 
government has acted in a field conceded to be peculiarly within its 
sphere of action, there can be no general concurrent power in the 
states. Gibbons v. Ogden, 9 Wheat. 1, 6 L. ed. 1 (1824) ; Erie R. R. 
Co. v. New York, 233 U. S. 671, 34 Sup. Ct. 756, 58 L. ed. 1149 
(1914). The theory that the regulating power of the state ceases 
to exist when Congress acts in such a way as to manifest its purpose 
to exercise its constitutional authority was exemplified in the analo- 
gous case of the safety appliance regulations on railroads. Margolius, 
The Interstate Commerce Commission And The Development of 
Safety Legislation (1937) 5 Gro, Wasu. L. Rev. 712; Napier v. 
Atlantic Coast Line Railroad Co., 272. U. S. 605, 47 Sup. Ct. 207, 
71 L. ed. 432 (1926). 


The decision is unfortunate in either case because it permits state 
interference in a field that has heretofore been primarily and ex- 
clusively federal, and which in the interest of uniformity should be 
restricted to federal control. The solution to the possible confusion 
that may arise from burdening certain phases of shipping with con- 
flicting state laws, is an early revision and amendment of the exist- 
ing inadequate and contradictory federal navigation laws, sufficiently 
comprehensive to unequivocally establish the federal domination in 


this field. A. C. R. 


INTERNATIONAL LAW—ADMIRALTY JURISDICTION—GOVERN MENT 
Ownep Property—IMMUNITy Or PuBLic VESSELS—CoM MERCIAL 
Usace.—On Oct. 10, 1936, the Spanish Government issued a decree 
attaching the Navemar, a steamship owned by a Spanish corporation, 
and declaring her to be in the service of the Spanish Government. 
The master of the Navemar placed his ship at the disposal of the 
Spanish Consul at Buenos Aires, who indorsed upon the ship’s roll 
and registry a notice that the ship had become the property of the 
Spanish Government, but allowed the vessel to continue her voyage 
to New York. Upon her arrival there the vessel discharged her 
cargo and moved to another anchorage to undergo repairs, pursuant 
to instructions from the corporation, but her master received $300 
from the Spanish Consul at New York for expenses of the vessel. 
The Spanish Consul appointed a new master to take charge, where- 
upon the corporation filed a possessory libel. A default decree was 
entered and possession was delivered to the libelant. The Spanish 
Ambassador sought to intervene and assert the claim of the Spanish 
Government, but his motion was denied. Held, that it was proper 
for the Ambassador to intervene, and that the admiralty court had 
no jurisdiction to entertain the libel. The Navemar, 90 F. (2d) 673 
(C. C. A. 2d, 1937). 

The principal that property belonging to a foreign sovereign is 
not subject to the jurisdiction of American courts, even though with- 
in the territory controlled by the United States, was announced very 
early in our history. The principle was expressly limited to foreign 
ships of war, and there was a dictum to the effect that there was a 
manifest distinction between the private property of a sovereign and 
the military force of a sovereign. The Schooner Exchange v. Mc- 
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Faddon, 7 Cranch 116, 3 L. ed. 287 (1812). This immunity, how- 
ever, depends not merely upon the ownership by a foreign sovereign, 
but also upon actual possession by the sovereign at the time process 
is served. The Carlo Poma, 259 Fed. 369 (C. C. A. 2d, 1919). The 
property of the sovereign may be seized upon a salvage claim when in 
the possession of a bailee. The Davis, 10 Wall. 15, 19 L. ed. 875 
(1869); The Johnson Lighterage Co. v. No. 24, 231 Fed. 365 (N. 
J. 1916); Long v. The Tampico, 16 Fed. 491 (S. D. N. Y. 1918). 
A vessel chartered but not owned by a foreign state is not immune 
from libel unless it is in possession of governmental agents. The 
Beaverton, 273 Fed. 539 (S. D. N. Y. 1919); cf. The Florence H., 
248 Fed. 1012 (S. D. N. Y. 1918). There is a constant requirement, 
however, that no foreign sovereign be made a party defendant. See 
I Hyde, International Law, § 258. The courts of this country should 
not attempt to determine whether or not the requisition of a vessel 
by a foreign government is valid or invalid under the laws of that 
country. The Adriatic, 258 Fed. 902 (C. C. A. 3d, 1919). Whena 
foreign government requisitions a vessel for its own purposes, it is 
immaterial that the former officers and crew continue to manage 
the vessel and remain in the employ of the owners. The Roseric, 
254 Fed. 154 (N. J. 1918). Contra: The Attualita, 238 Fed. 909, 
152 C. C. A. 43 (C. C. A. 4th, 1916). 

The principle that ships of war and merchant ships used for naval 
or military purposes were exempt from the jurisdiction of American 
courts has been expanded in recent years. When, for purposes of 
advancing the trade of its people or providing revenue for its treasury, 
a government acquires, mans, and operates ships, these ships are 
public vessels and immune from judicial process. Berizzi Bros. Co. 
v. S. S. Pesaro, 271 U. S. 562, 46 Sup. Ct. 611, 70 L. ed. 1088 
(1926). The English courts also adhere to this rule. The Parlement 
Belge, (1880) 5 P. D. 197. The courts of Belgium, Italy, and Egypt 
limit immunity to property of a state which is used in a public 
capacity, and hold that when the state engages in purely commercial 
transactions, controversies arising out of such transactions are sub- 
ject to the jurisdiction of foreign courts. The French and German 
courts refuse to draw a distinction between public and private em- 
ployment of public property. See Note, (1931) 31 Cor. L. Rev. 
662-663. American vessels leased or chartered from the Shipping 
Board, while employed solely as merchant vessels, were subject to 
all laws and liabilities governing merchant vessels, whether the 
United States was interested as owner or not. Sec. 9 of the U. S. 
Shipping Act of Sept. 7, 1916, c. 451, 39 Stat. 730, 46 U. S.C. § 
808 (1934). 

It would seem desirable that the doctrine of immunity of public 
vessels should not be extended to include vessels belonging to a state 
when these vessels engage in purely commercial activities. A state- 
ment by the Secretary of State, quoted by Judge Mack in The Pesaro, 
277 Fed. 479-480, is as follows: “It is the view of the Department 
that government-owned merchant vessels or vessels under requisition 
of governments whose flag they fly employed in commerce should 
not be regarded as entitled to the immunities accorded public vessels 

6 
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of war. The Department has not claimed immunity for American 
vessels of this character.” 


INTERNATIONAL LAw—Comity—Pustic PoLticy—RECOGNITION 
—Russt1a—EXTRATERRITORIAL EFFECT OF RUSSIAN CONFISCATORY 
Decrees SINCE REcoGNITION.—Prior to 1918 money was deposited 
with August Belmont, a private banker domiciled in New York, by 
a Russian corporation known as the “Petrograd Metal Works.” In 
1918, the Soviet government enacted a decree by which it nationalized 
and appropriated all property and assets of the corporation of every 
kind and wherever situated, including the deposit account with Bel- 
mont. Subsequently, this account was assigned to the United States 
government by the Soviet government. The assignee notified the 
executors of August Belmont of the assignment and demanded pay- 
ment of the claim. Payment was refused, whereupon a complaint was 
filed in the Federal District Court. A motion to dismiss the complaint 
for failure to state facts sufficient to constitute a cause of action 
was sustained by the District Court, and its judgment was affirmed 
by the Circuit Court of Appeals, Second Circuit. Held, that the com- 
plaint stated a cause of action. The recognition of the Soviet govern- 
ment and the establishment of normal diplomatic relations between 
that government and the United States resulted in the validation, so 
far as this country is concerned, of all acts of the Soviet government 
here involved from the commencement of its existence. United States 
v. Belmont, 301 U. S. 324, 57 Sup. Ct. 758 (1936). 

The lower courts based their decisions in the present case on the 
grounds that the public policy of the State of New York is such that 
a confiscatory decree of the nature of that upon which the assignee’s 
claim is based would not be enforced by the courts of that state. The 
Supreme Court brushed this contention aside in holding that the 
compact here involved was of an international nature, and conse- 
quently, the public policy of the State of New York, or that of any 
of the other states, would be of no effect when relied upon to the 
discredit of the United States in the relations of the latter with foreign 
governments. 

For a discussion of the present case as decided by the Circuit Court 
of Appeals, Second Circuit see (1936) 5 Gro. Wasu. L. Rev. 120. 
For a general discussion of the problem created by the confiscatory 
decrees of the Soviet government prior to recognition of that govern- 
ment by the United States see Untermyer, Judicial Interpretation of 
Soviet Decrees (1933) 1 Geo. Wasu. L. Rev. 471, and for the facts 
of the case of Salimoff v. Standard Oil Co., 237 App. Div. 686, 262 
N. Y. Supp. 693 (1933) see (1933) 1 Geo. Wasn. L. Rev. 528. For 
a discussion of the problem subsequent to recognition see (1936) 4 
Geo. Wash. L. Rev. 355, and for a discussion of the case of Vladi- 
kavkazsky Railway Co. v. New York Trust Co., 263 N. Y. 369, 189 
N. E. 456 (1934) see (1935) 3 Geo. Was. L. Rev. 245. 

The theory relied on in the present case is an extension of the 
theory set fort in Salimoff v. Standard Oil Co., supra (nationalization 
of oil lands within Russian territory) ; and in the case of Oetjen v. 
Central Leather Co., 246 U. S. 297, 38 Sup. Ct. 309, 62 L. Ed. 726 
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(1918) (confiscation of hides in Mexico by subsequently recognized 
Carranza government) ; and Underhill v. Hernandez, 168 U. S. 250, 
18 Sup. Ct. 83, 42 L. Ed. 456 (1897) (American citizen detained and 
forced to work by subsequently recognized government) ; and Ricaud 
v. American Metal Co., Ltd., 246 U. S. 304, 38 Sup. Ct. 312, 62 
L. Ed. 733 (1918) (confiscation of bullion in Mexico by Carranza 
government). In these cases, and in the English case of Luther v. 
Sagor, 3 K. B. 532 (1921) (nationalization of wood located in 
Russia), the doctrine followed was to the effect that the peace of 
nations would be sorely vexed if the acts of one sovereign state might 
be reexamined, and perhaps condemned, by the courts of another 
nation. Oectjen v. Central Leather Co., supra. In all of these cases 
the acts cited were done within the territory of the government which 
did them. In the present case, however, the deposit concerned has 
always been located within the United States. 

The American courts have shown a constant reluctance, because of 
our public policy, to give effect to the Soviet confiscatory decrees, and 
prior to recognition their problem was comparatively simple as neither 
comity nor international law requires effect to be given to the decrees 
of an unrecognized government. Judging from the decision in the 
present case, however, it appears that the Supreme Court is willing 
to accept the decrees of the now recognized Soviet government as 
valid, on the grounds of comity and expediency. See Untermyer, 
supra. 

It is submitted that the court would have arrived at a different 
result if the substantial rights of American nationals had been affected 
by the present case. As it was, only the rights of a stakeholder were 
involved. It is difficult to believe that this nationalization decree 
would have been given extraterritorial effect if the rights of others 
than citizens of, or, in the present case, a corporation chartered by,’ 
the government enacting such decrees had been affected. Conse- 
quently, it appears discreet to limit this decision to the facts presented, 
and conclude that nationalization decrees of a recognized foreign 
government shall be given extraterritorial effect, when the enforce- 
ment of such decrees by American courts is sought, when the rights 
of citizens of that nation, only, are affected. E. B. W., Jr. 


JuURIsDICTION—UNITED STATES—STATES—NAVIGABLE WATERS— 
TAXaTION.—The State of West Virginia imposed a gross receipts’ 
tax on the income of a non-resident accruing from work performed 
in building locks and dams in the Kanawha and Ohio Rivers. The 
State of West Virginia had on its statute books a statute purporting 
to cede concurrent jurisdiction over lands acquired by the United 
States for constitutional purposes. Held, that the State of West 
Virginia had not lost jurisdiction to tax by virtue of there being a state 
statute purporting to cede concurrent jurisdiction to the United 
States over all lands acquired by the Federal government in the state 
for constitutional purposes, that the state did not lose its territorial 
jurisdiction over the river beds on the theory that the Federal govern- 
ment’s occupation of the beds for the purpose of the improvements 
constituted and acquisition of the title, and that the tax does not 
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impose an unconstitutional burden upon the Federal government. 
James v. Dravo Contracting Company, 5 U. S. Law Week 315 (U. 
S. Dec. 7, 1937). 


For a discussion of the principles involved here see next two cases 
infra. 


JuRIsDICTION—U NITED STATES—STATES—PURCHASE OF LAND BY 
UNITED STATES—TAXATION BY STATES.—Suit brought by a non- 
resident to determine if he were subject to assessment of an occupa- 
tion tax for work performed under a contract with the Federal 
government for the construction of locks and dams on the Columbia 
River. The United States had acquired by purchase land along the 
bank of the river upon which the construction work was done. The 
State of Washington had on its statute books an Act of Legislature 
purporting to cede exclusive jurisdiction over land acquired within 
the state by the Federal government for constitutional purposes. 
Held, that the United States did not acquire exclusive jurisdiction 
over land within the state by the mere fact of purchase with the state’s 
consent, that the construction of “needful buildings” on the river bed 
did not ipso facto oust the state of jurisdiction, and that the tax does 
not impose an unconstitutional burden upon the Federal govern- 
ment. Ryan v. State, 5 U. S. Law Week 345 (Dec. 7, 1937). 


For a discussion of the principles involved here see next case infra. 


JurisDICTION—UNITED STATES—STATES—NAVIGABLE WATERS— 
TAXATION.—Suit brought under the declaratory judgement act to 
determine whether a non-resident Plaintiff was subject to an income 
tax on profits earned in the performance of a contract with the 
Federal government for construction work on the Bonneville Dam 
Project within the State of Oregon. The Federal government had 
acquired title to a tract of land lying within the State of Oregon 
bordering the Columbia River, and had also acquired title to Bradford 
Island lying within the territorial boundary of Oregon. No effort 
had been made by the United States to acquire title to the bed of 
the river. By an Act of the Legislature of the State of Oregon, con- 
sent was given to the United States to purchase or acquire land with- 
in the State of Oregon with the right of exclusive jurisdiction over 
the same. Held, that the United States does not acquire exclusive 
jurisdiction over navigable water by virtue of its construction of 
“needful buildings” thereon, and that the mere fact that a statute 
has been passed by the State Legislature granting to the National 
government the right to exercise exclusive jurisdiction over land 
purchased by it within the state does not imply that over all lands 
purchased by the National government in the state after the enactment 
of such law the state is divested ipso facto of sovereignty, and ex- 
clusive control over the acquired area is assumed by the Federal 
government. Atkinson v. State Tax Comm., 67 P. (2d) 161 (Ore. 
1937). 

Under the federal system a state’s political jurisdiction is not neces- 
sarily coterminous with its territorial boundaries, since its political 
jurisdiction is subject to federal ownership of land within the state 
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acquired under constitutional provisions. I W1LLouGHBy, THE Con- 
STITUTIONAL Law oF THE Unitep States (2d ed. 1929) 453. There 
are three ways in which the United States can acquire or hold land 
within a state. The first is in accordance with the provision in Art. 
1 § 8 of the Constitution of the United States, providing for purchase 
of land by the United States with the consent of the state “for the 
erection of forts, magazines, arsenals, dockyards and other needful 
buildings.” If acquired under this provision with the state’s consent 
5 Federal — gains exclusive jurisdiction. United States 
Unzeuta, 281 U. 138, 50 Sup. Ct. 284, 74 L. ed. 761 (1930) ; 
Sestien Trading ethan v. Cook, 281 U. S. 647, 50 Sup. Ct. 455, 
74 L. ed. 1091 (1930); Holt v. United States, 218 U. S. 245, 31 
Sup. Ct. 2, 54 L. ed. 1021 (1910); Arlington Hotel Sage se v. 
Fant, 278 U. S. 439, 49 Sup. Ct. 227, 73 L. ed. 447 (1929) ; Standard 
Oil Company of California v. California, 291 U. S. 242, 54 Sup. Ct. 
381, 78 L. ed. 775 (1934); Murray v. Joe Gerrick and Company, 
291 U.S. 315, 54 Sup. Ct. 432, 78 L. ed. 821 (1934) ; Concession v. 
Morris, 109 Wash. 46, 186 Pac. 655 (1919); 5 Gro. Wasn. L. Rev. 
248. The second is by purchase or condemnation of land belonging 
to a private party. Kohl v. United States, 91 U.S. 367, 23 L. ed. 
449 (1875); Boom Company v. Patterson, 98 U. S. 403, 25 L. ed. 
449 (1878); 5 Geo. Wasn. L. Rev. 248; (1936 ) 5 Geo. Wasu. L. 
Rev. 135. The third is by having possession of land at the time 
of the admission of the state to the Union. Fort Leavenworth Railway 
Company v. Lowe, 114 U. S. 525, 5 Sup. Ct. 995, 29 L.ed.264 (1885) ; 
(1936) 5 Geo. Wasu. L. Rev. 248. If land is acquired without the 
consent of the state for a constitutional purpose the Federal govern- 
ment does not get exclusive jurisdiction. Kohl v. United States, 
supra; St. Louis-San Francisco Railway Company v. Satterfield, 27 
F. (2d) 586 (C. C. A. 8th, 1928) ; Pothier v. Rodman, 291 F. (2d) 
311 (C. C. A. Ist, 1923); Gill v. State, 141 Tenn. 379, 210 S. W. 
637 (1919). Land occupied by the United States at the time state is 
admitted to the Union passes to the state unless expressly reserved. 
St. Louis-San Francisco Railway Company v. Satterfield, supra. If 
there has been no cession by the state of land constantly occupied by 
the United States under Art. 1 § 8, the state’s jurisdiction remains 
complete. United States v. McGown, 89 F. (2d) 201 (C. C. A. 9th, 
1937). The Federal government holds as an ordinary proprietor 
when land is acquired for purposes not specified in the Constitution 
in any manner other than by purchase with the state’s consent. Fort 
Leavenworth Railway Company v. Lowe, supra; Williams v. Arling- 
ton Hotel Company, 22 F. (2d) 669 (C. C. A. 8th, 1927); St. Louts- 
San Francisco Railway Company v. Satterfield, supra; People v. 
Kraus, supra; United States v. Davis, Fed. Case No. 14,930 (C. 
C. D. Mass. 1829); Clay v. Kansas, 4 Kan. 49 (1866); (1936) 5 
Geo, Wasn. L. Rev. 248. Where land is acquired by the United 
States under constitutional provisions the state may cede such juris- 
diction as it sees fit, but cannot impose conditions which interfere with 
the Federal government’s essential operations. United States v. 
Unzeuta, supra; Standard Oil Company of California v. California, 
Supra; Ft. Leavenworth Railway Company v. Lowe, supra; United 
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States v. Cornell, Fed. Case No. 14,867 (C. C. D. R. I. 1819) ; Lowe 
v. Lowe, 150 Md. 592, 133 Atl. 729 (1926) ; Commonwealth v. King, 
252 Ky. 699, 68 S. W. (2d) 45 (1934). Federal jurisdiction has been 
deemed exclusive if no reservation was made. Commonwealth v. 
King, supra; Lowe v. Lowe, supra. 

A state’s power of taxation for public purposes is general, un- 
limited and absolute, extending to all property, persons and business’ 
within its jurisdiction. Ohio Oil Company v. Conway, 281 U. S. 146, 
50 Sup. Ct. 310, 74 L. ed. 775 (1929); In re State Tax on Foreign- 
Held Bonds, 15 Wall. 300, 21 L. ed. 179 (U. S. 1872); Salt Lake 
City v. Christensen Company, 34 Utah 38, 95 Pac. 523 (1908). The 
effect of consent statutes seems to be a controversial question when 
applied to a state’s jurisdiction to tax. In some states it is held that 
the legislature has no power to abridge, by contract or otherwise, its 
power of taxation. Larue v. Redman, 168 Ky. 487, 182 S. W. 622 
(1916); Milan, etc., Plank Road Company v. Husted, 3 Ohio St. 
578 (1854); City of Cleveland v. Edwards, 109 Ohio St. 598, 143 
N. E. 181 (1924) (“The levying of taxes, general or special, is an 
act of sovereignty, a prerogative which neither the state nor the 
municipality . . . can barter away. Necessarily such surrender is 
against public policy’). By weight of authority, however, legislatures 
may surrender this power in absence of constitutional restrictions. 
Jefferson Branch Bank v. Skelly, 1 Black 436, 17 L. ed. 173 (U. S. 
1862); New Jersey v. Wilson, 7 Cranch 164, 3 L. ed. 303 (U. S. 
1812); Great Northern Railway Company v. Minnesota, 216 U. S. 
206, 30 Sup. Ct. 344, 54 L. ed. 446 (1910). The relinquishment by 
a state of its power to tax is never presumed, the intention of the 
legislature must be manifest in clear and unmistakable terms, and 
such statutes are strictly construed. Erie Railroad Company v. Penn- 
sylvania, 21 Wall 492, 22 L. ed. 595 (1875); Great Northern Rail- 
way Company v. Minnesota, supra; Hale v. State, 5 U. S. Law 
Week 195 (Nov. 8, 1937); Cruse v. Fischl, 55 Mont. 258, 175 Pac. 
878 (1918) ; Ryan v. State, 188 Wash. 115, 61 P. (2d) 1276 (1936). 
I Cootey, Taxation § 60, p. 159. Under a general consent statute 
acceptance by the United States has been presumed. Benson v. United 
States, 146 U. S. 325, 13 Sup. Ct. 60, 36 L. ed. 991 (1892); Robbins 
v. United States, 284 Fed. 39 (C. C. A. 8th, 1922) ; People v. Mouse, 
203 Cal. 782, 265 Pac. 944, cert. den. 49 Sup. Ct. 13, 19. It has, on 
the other hand, been held that even under a general consent statute 
the United States does not get exclusive jurisdiction over land by 
the mere fact of acquisition. Ryan v. State, supra, (facts consistent 
with the state’s retention and inconsistent with cession to the Federal 
government) ; Re O’Connor, 37 Wisc. 379 (1875) (purchase in the 
name of a charitable corp.) ; Benson v. United States, supra. (Land 
acquired other than by purchase.) 

Navigable waters and their beds are state property subject only to 
congressional control for the purposes of regulating commerce and 
navigation. St. Anthony Falls Water-Power Company v. St. Paul 
Water Commissioners, 168 U. S. 349, 18 Sup. Ct. 157, 42 L. ed. 497 
(1897); United States v. Bevans, 3 Wheat. 336, 4 L. ed. 404 
(1818) ; Illinois Central Railroad Company v. Illinois, 146 U. S. 387, 
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13 Sup. Ct. 110, 36 L. ed. 1018 (1892); Shively v. Bowlby, 152 U. 
S. 1, 14 Sup. Ct. 548, 38 L. ed. 331 (1894) ; Mann v. Tacoma Land 
Company, 153 U. S. 273, 14 Sup. Ct. 820, 38 L. ed. 714 (1894) ; 
Richardson v. United States, 100 Fed. 714 (C. C. E. D. Va. 1900) ; 
Ex parte Powell, 70 Fla. 363, 70 S. 392 (1915); Morgan v. Comm., 
98 Va. 812, 35 S. E. 448 (1900); Cf. Gromer v. Standard Dredging 
Company, 224 U. S. 362, 32 Sup. Ct. 499, 56 L. ed. 801 (1912). The 
United States may acquire land under navigable streams without the 
state’s consent for the purpose of promoting commerce or navigation, 
and in this respect its power is supreme. Illinois Central Railroad v. 
Illinois, supra; Lewis Blue Point Oyster Cultivation Company v. 
Briggs, 229 U. S. 82, 33 Sup. Ct. 679, 57 L. ed. 1083 (1913) ; Stock- 
ton v. Baltimore and New York Railroad Company, 32 Fed. 9 (C. 
C. D. N. J. 1887). So complete is the Federal government’s right 
in this respect that it does not have to compensate lessees of the state 
for property destroyed in promoting commerce and navigation. Lewis 
Blue Point Oyster Cultivation Company v. Briggs, supra; Richard- 
son v. United States, supra. The Federal government can, however, 
acquire exclusive jurisdiction over navigable streams only with the 
State’s consent. Stockton v. Baltimore and New York Railroad Com- 
pany, supra; United States v. Bevans, supra. Not only must the state’s 
consent be given, but unless the primary reason for acquiring the land 
be for the purpose of promoting commerce or navigation the Federal 
government will not acquire exclusive jurisdiction. Ryan v. State, 
supra. 

If the state were excluded from all jurisdiction, the residents of 
the project would be without school facilities, police protection, the 
right to vote and other advantages which follow state citizenship. 
In re Green, 5 Fed. 145 (C. C. E. D. N. Y. 1880); Opinion of 
Justices, 1 Metc. 580 (Mass. 1841). Inasmuch as the burden of 
providing for these benefits would fall upon the Federal government, 
the courts should not too readily hold that the United States acquires 
exclusive jurisdiction in the absence of express or implied consent. 
Moreover, since the power to tax is inherent in the sovereign state 
and the relinquishment of this power is not to be presumed, it seems 
that where there is a scintilla of doubt as to what, if any, jurisdiction 
has been ceded, that doubt should be construed in favor of the state 
in order that its territory be not diminished, and that its jurisdiction 
in matters in which the Federal government is not directly or im- 
mediately concerned be not entirely lost. Ryan v. State, supra. 


H. F. S. 


PATENTS—INTERFERENCE—APPEAL—BILL IN Eguity—R. S. 
4911—R. S. 4915.—In an interference proceeding before the United 
States Patent Office involving a patentee and an applicant, priority 
was awarded by the Examiner of Interferences to the patentee-inter- 
ferent, R. On an appeal by applicant-interferent, HW’, the Board of 
Appeals reversed the award. Under R. S. 4911, 44 Star. 1336, chap. 
273, § 8 (March 2, 1927), as amended by 45 Start. 1476, chap. 488, 
§ 2 (March 2, 1929), R appealed to the Court of Customs and Patent 
Appeals which reversed the decision of the Board and reinstated R’s 
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priority. In accordance with R. S. 4915 as amended by 44 Start. 
1336, chap. 273, § 11 (March 2, 1927) and 45 Star. 1476, chap. 488, 
§ 2b (March 2, 1929), W filed a bill in equity praying that an order 
issue authorizing the Commissioner to grant a patent to W and pray- 
ing further that R’s patent be cancelled. Held, that W’s bill states 
a cause of action under the statute and R’s motion to dismiss should 
have been denied. William L. Wettlaufer v. Samuel Davis Robins, 
35 U. S. P. Q. 254 (C. C. A. 2d, Nov. 8, 1937) cert. den. U. S. Sup. 
Ct., Jan. 10, 1938, 5 L. W. 523. 

The specifice question raised in the principal case is whether an 
applicant-interferent who was successful before the Board of Appeals 
but unsuccessful before the Court of Customs and Patent Appeals, to 
which the patentee-interferent had appealed, may bring suit under 
R. S. 4915 as amended to litigate again the question of priority. The 
court answered the question in the affirmative. Its position was that 
no patent had been refused the applicant-interferent until the decision 
by the Court of Customs and Patent Appeals awarding priority to the 
patentee-interferent, and that nothing in R. S. 4911 as amended or 
R. S. 4915 as amended precludes the applicant-interferent from 
filing a bill in equity in this instance. 

Since the Patent Act of 1839, Congress has permitted an applicant 
who has been refused a patent by the departmental tribunals of the 
United States Patent Office to have his asserted property right de- 
termined de novo by a court of original jurisdiction. See Lutz, Court 
Review of Decisions of the U. S. Patent Office, (1933) 2 Geo. Wasu. 
L. Rev. 174. Prior to the aforementioned 1927 and 1929 amendments 
to R. S. 4915 a bill in equity was permitted even after an appeal had 
been taken to the Court of Appeals of the District of Columbia 
(which then had appellate jurisdiction over appeals from decisions of 
the departmental tribunals of the Patent Office). Bernardin v. North- 
all, 77 Fed. 849 (Ind. 1897); Dover v. Greenwood, 143 Fed. 136 
(R. I. 1906). 

The amendments to R. S. 4911 and R. S. 4915 made a distinct 
change in the remedies available to a losing party in an interference 
proceeding in the Patent Office. It has been held that the effect of 
these amendments is to give alternative remedies to an applicant who 
has been refused a patent, and that if an applicant has taken an 
appeal to the Court of Customs and Patent Appeals and that appeal 
is pending, he cannot proceed by a bill in equity. Bakelite Corp. v. 
National Aniline, etc., 83 F. (2d) 176, 29 U. S. P. Q. 381 (C. C. A. 
2d, 1936). It has more recently been held that giving notice to the 
Commissioner and filing with him reasons of appeal, as required 
by the amendments to R. S. 4911, constitutes an election which pre- 
cludes a losing party from proceeding by a bill in equity under R. S. 
4915. Jensen v. Lorenz, 34 U.S. P. Q. 318, 482 O. G. 453 (App. 
D. C., Aug. 30, 1937); see note infra page 231. 

Since the only relief provided under R. S. 4915, as amended, is an 
order authorizing the Commissioner to issue a patent to the com- 
plainant, it was early decided that the review provided by the statute 
was not available to a losing patentee-interferent. MacGregor v. 
Chesterfield, 31 F. (2d) 791, 1 U. S. P. QO. 120 (Mich. 1929). Re- 
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view for a patentee-interferent is limited to either an appeal to the 
Court of Customs and Patent Appeals under R. S. 4911, Hetdbrink 
v. McKesson, 53 F. (2d) 321, 11 U. S. P. Q. 122 (C. C. A. 6th, 
1931); or, after issuance of a patent to the applicant-interferent, 
by a bill in equity under R. S. 4918, as amended, 44 Stat. 1337, chap. 
273 § 12, seeking relief against such interfering patent. In view of 
the limited nature of the relief provided in R. S. 4915, it has been 
held that an applicant-interferent could not make the election pro- 
vided in R. S. 4911 and thereby compel the patentee to file a bill 
in equity. Farmer v. Schweyer, 58 F. (2d) 1056, 13 U. S. P. Q. 
34 (C. C. P. A. 1932). See Note (1932) 1 Geo. Wasu. L. REv. 
146. On facts almost identical with Farmer v. Schweyer, supra, 
the Court of Customs and Patent Appeals recently reaffirmed its 
position. Preston v. White, 35 U.S. P. Q. 359 (C. C. P. A. Nov. 
22, 1937). The practice of the Commissioner has been to refuse to 
dismiss a patentee-interferent’s appeal when requested to do so by an 
applicant-interferent proceeding under R. S. 4911 as amended. This 
practice was approved in Bloodhart v. Levernier, 64 F. (2d) 367, 17 
U.S. P. Q. 188 (C. C. P. A. 1933). 

In the principal case, the losing party before the Board was the 
patentee-interferent. In the light of the authorities discussed, the 
applicant had no alternative but to be taken to the Court of Customs 
and Patent Appeals by the patentee. For this reason the doctrine 
of alternative remedies and election, as developed in Bakelite Corp. v. 
National Aniline, etc., supra, and Jensen v. Lorenz, supra, has no 
application. 


To those interested in the expeditious prosecution of applications 
before the Patent Office, the decision in the principal case probably 
seems reactionary. It is submitted, however, that the Court’s ap- 
proach is sound and the defect lies in the language of the statutes 
under consideration. Eg. J. D. 


PATENTS—INTERFERENCE—APPEAL—“ TAKEN” ON FILING No- 
TICE REQUIRED BY R. S. 4912—Norice or AppraAL Is FINAL ELEc- 
TION BARRING THE RIGHT To PROcEED UNpeEr R. S. 4915.—After 
termination of a Patent Office interference J appealed to the Board 
of Appeals which affirmed the decision of the Examiner of Inter- 
ferences, awarding priority to L. Thereafter J filed notice of appeal 
to the Court of Customs and Patent Appeals but did not perfect the 
appeal within forty days as required by Rule XXV of the Court. 
L, then brought a motion to the Commissioner to take such further pro- 
ceedings as would be necessary to dispose of the case. Subsequently 
J filed a bill in equity in the District Court for the District of Colum- 
bia praying for the award of a patent involving the issues of the 
interference. Motion to dismiss was granted on the ground that the 
District Court was without jurisdiction. Held, on appeal, that J 
clected to appeal to the Court of Customs and Patent Appeals and 
could not thereafter proceed under R. S. 4915, Jensen v. Lorenze, 


34 U.S. P. QO. 318, 482 O. G. 453: certiorari denied 5 L. W. 284 
(1937). 
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The decisions in American Fomon Co. v. Amdyco Corp., 15 U. S. 
P. Q. 205 (S. D. N. Y., 1932) and in John Morrell & Co. v. Doyle, 
20 F. Supp. 110 (E. D. Ill. 1937) contain some rather broad lan- 
guage which would appear to support the Jensen case but the cases 
are not in point. But see Fahrenwald v. Cope, 38 F. (2d) 251, 253 
(N. D. Ohio 1930). 


The decision of the Court of Appeals was based upon the similar 
holding in Bakelite Corporation v. National Aniline and Chemical 
Company, 83 F. (2d) 176 (C. C. A. 2d, 1936). This case is dis- 
tinguishable from the Jensen case in that no motion was brought 
before the Commissioner to proceed as if no appeal had been taken 
in accordance with Rule XXV of the Court of Customs and Patent 
Appeals. The Bakelite case was based upon the supposed analogy 
to an appeal from the District Courts to a Circuit Court of Appeals 
and reliance was placed upon the decision in Jn re Foster Construc- 
tion Corporation, 49 F. (2d) 213 (C. C. A. 2d, 1931) which held 
that an appeal was “taken” in a bankruptcy proceeding when the 
petition and reasons of appeal are filed in the lower court. In nearly 
all of the other Circuit Courts of Appeal and in the Supreme Court 
the decisions as to when an appeal is “taken” are contra to the 
Foster case: Brooks v. Norris, 11 How. 204, 13 L. ed. 665 (U. S. 
1850) ; Credit Company, Ltd. v. Arkansas Central Railroad Co., 128 
U. S. 258, 9 Sup. Ct. 107, 32 L. ed. 448 (1888); Old Nick Williams 
Company v. U. S., 215 U. S. 541, 30 Sup. Ct. 221, 54 L. ed. 318 
(1909); Green v. City of Lynn, 87 Fed. 839 (C. C. A. Ist, 1898) ; 
Rutan v. Johnson, 130 Fed. 109 (C. C. A. 3d, 1904) ; Ross v. White, 
32 F. (2d) 750 (C. C. A. 6th, 1929) ; Vaughan vy. American Insur- 
ance Co., 15 F. (2d) 526 (C. C. A. 5th, 1926) ; Camden Iron Works 
Company v. Cincinnati, 241 Fed. 846 (C. C. A. 6th, 1917); U.S. v. 
New National Coal and Mining Co., 72 F. (2d) 168 (C. C. A. 7th, 
1934) ; Share v. U. S., 50 F. (2d) 669 (C. C. A. 8th, 1931) ; Greyer- 
biehl v. Hughes Electric Co., 294 Fed. 802 (C. C. A. 8th, 1923) ; 
Turner v. U. S., 14 F. (2d) 360 (C. C. A. 8th, 1926); Von Holt v. 
Carter, 56 F. (2d) 61 (C. C. A. 9th, 1932); McBee v. Palmer, 73 
F. (2d) 342 (C. C. A. 9th, 1934); cf. Randall Company v. Fogel- 
song Mach. Co., 200 Fed. 741 (C. C. A. 6th, 1912). 

Reliance in the Bakelite case was also placed upon the decision of 
Walther v. Vanderveer, 64 F. (2d) 540 (C. C. P. A. 1933) which 
held that an applicant could not dismiss his appeal in the Court of 
Customs and Patent Appeals in order to confer jurisdiction on the 
District Court under R. S. 4915, supra. In this case the appeal had 
proceeded to the point where a transcript of record had been printed 
and filed in the Court of Customs and Patent Appeals and there- 
fore the Court had definitely acquired jurisdiction. In the Jensen 
case and in the Bakelite case the causes had not even been brought 
to the attention of the Court of Customs and Patent Appeals nor 
even docketed therein. 

The Supreme Court has stated that a second appeal, to that Court, 
within the time allowed by law may be prosecuted even though the 
first appeal is ineffective because of some defect. Evans v. State 
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Bank, 134 U. S. 330, 10 Sup. Ct. 493, 33 L. ed. 914 (1889). See 
also Sutherland v. Pearce, 186 Fed. 787 (C. C. A. 9th, 1911). 

In view of the authorities cited above it would appear difficult to 
justify either the decision in the Bakelite case or that in the Jensen 
case. It is to be noted that earlier decisions of both the Court of 
Customs and Patent Appeals and the Court of Appeals of the Dis- 
trict of Columbia would indicate that a contrary rule would be ex- 
pected. See Jn re Sherbondy, 35 F. (2d) 71 (C. C. P. A. 1929) 
and In re Hitchcock, 47 App. D. C. 251 (1918). 

The Court apparently disregarded entirely the language of R. S. 
4915, supra, which in effect gives an applicant the right to file a bill 
in equity after an adverse decision of the Board of Appeals “unless 
appeal has been taken from the decision of the Board of Appeals to 
the United States Court of Customs and Patent Appeals, and such 
appeal is pending or has been decided” (emphasis added). It is 
difficult to comprehend how the court could reach the conclusion that 
an appeal was either pending or decided in the instant case, although 
it is conceivable that the court could reach the conclusion that an 
appeal was pending in the Bakelite case since no steps had been taken 
to dispose of the appeal which had been filed. Since an appeal 
should be regarded as “taken” only when perfected according to 
nearly all of the courts, it is not reasonable to say that an appeal is 
pending when in fact the court apparently does not have jurisdiction. 


There is nothing in the words of the statute to indicate that merely 
filing a notice of appeal is a binding election on the party so filing it 
and no reason is seen for judicially adding this to the statute. 


J.E.A. 


TAXATION—IMMUNITY FROM STATE OR LocAL TAXATION OF Na- 
TIONAL BANKS—SAFEtTy Deposit DEPARTMENT AN INTEGRAL PART 
or BANK.—The city of Portland, Oregon, attempted to levy a license 
or occupational tax upon the safety deposit departments of the plain- 
tiff banks and their branches, which were national banks doing busi- 
ness in Portland. Plaintiffs obtained an injunction in the trial court 
restraining the city from collecting the tax. Held, that the safety de- 
posit department of a national bank is an integral part of its business, 
and that a national bank may only be taxed in one of the methods 
permitted by Congress. Bank of California v. City of Portland, 69 
P. (2d) 273. (Ore. 1937). 

By the Act which created the national banking system, Congress 
provided for the taxation of national banks by the states. 13 Srar. 
112 (1864), 12 U. S. C. § 548 (1934). By later amendments, Con- 
gress has extended the scope of state taxation of the national banks, 
15 Strat. 34 (1868), 42 Stat. 1499 (1923), 44 Star. 223 (1926). 
Though Congress has extended the power of the states to tax national 
banks, the courts of the nation have been consistent in their view 
that only in the manner and to the extent permitted by Congress may 
these agencies of the federal government be taxed. Farmers’ & 
Mechanics’ National Bank v. Dearing, 91 U. S. 29, 23 L. ed. 196 
(1875); Easton v. Iowa, 188 U. S. 220, 23 Sup. Ct. 288, 47 L. ed. 
452 (1903); First National Bank of San Jose v. State of California, 
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262 U. S. 366, 43 Sup. Ct. 612, 67 L. ed. 1030 (1923); Austin v. 
City of Seattle, 176 Wash. 654, 30 P. (2d) 646 (1934). To allow 
a state to tax a federal instrumentality in any way that it might 
choose would be to allow a state, or its subdivision, a municipality, to 
destroy the federal instrumentality, if it so desired. This possibility 
was early rejected. McCulloch v. Maryland, 4 Wheat. 316, 4 L. ed. 
579 (U. S. 1819) ; cf. James v. Dravo Contracting Co., infra. 

These general propositions were not disputed in the principal case. 
The chief question there was upon the problem: Is the safety de- 
posit department of a national bank an integral part of the bank, so 
that it is entitled to the immunity from local taxation enjoyed by the 
bank itself as a federal instrumentality? The history of banking shows 
that the safety deposit system grew out of the practice of banks re- 
ceiving special deposits for the convenience of their customers. Pat- 
tison v. Syracuse National Bank, 80 N. Y. 82, 36 Am. Rep. 582 
(1880). Special deposits and safety deposits are similar in many 
respects, although they also differ, as, for example, in the fact that a 
special deposit was often a gratuitous affair, while safety deposit de- 
partments are ordinarily operated on a pecuniary basis. In both the 
safe deposit and special deposit business, the relation is that of bailor- 
bailee and not debtor-creditor. Rodgers v. First National Bank of 
Paris, 68 S. W. (2d) 371 (Tex. Civ. App. 1934). These two types 
of banking operations are so analogous, therefore, that if a bank may 
receive special deposits as an integral and necessary part of its busi- 
ness, it has been argued that it could also consider its safety deposit 
department a necessary part of its business. 

The receiving of special deposits by a corporation doing a general 
banking business is an integral part of the banking business. Foster v. 
Essex Bank, 17 Mass. 479, 9 Am. Dec. 168 (1821); Pattison v. 
Syracuse National Bank, supra. More particularly, the receiving of 
special deposits by a national bank is within the incidental powers 
of a national bank doing a general banking business, even though 
express provision for such an operation is not made in the corporate 
charter. Pattison v. Syracuse National Bank, supra; First National 
Bank of Carlisle v. Graham, 100 U. S. 699, 25 L. ed. 750 (1879) ; 
Rodgers v. First National Bank of Paris, supra. The very Act of 
Congress under which the national banks are organized recognizes 
the practice of receiving special deposits and provides for the return 
of special deposits by national banks, even when they are required 
to suspend their general business. Laws of U. S., 1864, Chap. 106, 
Sec. 46, 12 U. S. C. § 133 (1934). 

Whether or not the safety deposit department of a bank can be 
regarded as an integral part of the bank also depends to some extent 
upon the general usage and practice of persons engaged in that busi- 
ness. Pattison v. Syracuse National Bank, supra. Today, virtually 
every important bank operates a safety deposit department as a part 
of its general banking business. 

The power of a municipality to regulate a business may be exercised 
by imposing a license or occupational fee, in such an amount as is 
reasonably necessary to regulate the business, undoubtedly, where the 
municipality has the right to levy the tax. John Rapp & Son v. Kiel, 
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15 Calif. 702, 115 Pac. 651 (1911); City of Rockford v. Hey,9 N. 
E. (2d) 317 (Ill. 1937). The city of Portland chose a legitimate 
method of raising revenue, therefore, provided the party or company 
taxed was not a federal agency or instrumentality. The plaintiffs 
chose the correct method, injunction, to prevent the collection of the 
proposed tax. Bank of California v. King County, 16 F. Supp. 976 
(W. D. Wash. 1936). 

In deciding the cases that have arisen on the question of special 
deposits, the courts have pointed out some of the operations that come 
within the incidental powers of the national banks and some that do 
not. The handling and receiving for special deposits of United States 
bonds and public securities comes within the regular line of bank- 
ing business. Harper v. Merchants’ & Planters’ National Bank of 
Mount Vernon, 68 S. W. (2d) 351 (Tex. Civ. App. 1934). A na- 
tional bank cannot lawfully engage in the business of buying and sell- 
ing cotton, First National Bank of Maud v. McKown, 73 Okla. 310, 
176 Pac. 245 (1918), or engage in the business of furnishing to de- 
positors or others gratuitously or for compensation, directly or in- 
directly, information as to the solvency of persons, firms, or corpora- 
tions, People’s National Bank of Winston-Salem v. Southern States 
Finance Co., 192 N. C. 69, 133 S. E. 415 (1926). 

In a recent decision, James v. Dravo Contracting Co., 5 Law Week 
315 (U. S. 1937), the Supreme Court, in deciding that a tax upon a 
government contractor was not a tax upon an instrumentality of the 
federal government, may have opened the way for a searching analysis 
of the framework of immunity from state taxation which the national 
banks, as federal instrumentalities, have always enjoyed without 
serious argument. If the assumption that simply because they are 
federal instrumentalities they enjoy immunity from state taxation is 
destroyed, national banks may be hard put to find an explanation for 
their favored position in the taxing scheme. Safety deposit depart- 
ments, as a result, together with all other divisions of these banks, 
would be again forced to show practical reasons for immunity from 
state and local taxation to establish the fact that the tax would operate 
as an actual burden on an essential function of the Federal govern- 


ment. L. M. P. 


TRADE REGULATION—TRADE-MaRKS AND TRADE NAmMEs—Pat- 
ENTS—UsE oF NAME AFTER ExXpiration.—The plaintiff’s prede- 
cessor in 1893 began manufacturing from whole wheat a biscuit 
which they called “Shredded Wheat.” With the exception of use 
by the Ross Food Company for a short time in 1915 and by the 
defendant for short periods in 1922 and 1927, no one, after the ex- 
piration of the patent in 1912, had used these words to designate a 
similar product. Both the Ross Food Company and the defendant 
discontinued use of the name but in 1932 the defendant again re- 
sumed such use in its advertising. During the period between the 
commencement of this suit and the expiration of the patent, the 
plaintiff and its predecessors had spent over 17 million dollars in 
advertising and creating good will in its mark “Shredded Wheat.” 
Held, that on the expiration of the patent, the property right to the 
name passed to the public, but as the public had not availed itself of 
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that right within a reasonable time and as the plaintiff had spent 
large sums of money in creating good will in the name, the defend- 
ant was enjoined from using the words “Shredded Wheat” to iden- 
tify its product. National Biscuit Co. v. Kellogg Co., 91 F. (2d) 
150 (C. C. A. 3d, 1937). Cert. den., 5 U. S. Law Week 56. 

The courts have frequently announced the doctrine that when the 
patent expires both the exclusive right to make the article and to 
designate it by the name it was known during the life of the patent 
passes to the public. Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 
169, 16 Sup. Ct. 1002, 41 L. ed. 118 (1896). But it was later rec- 
ognized that the name by which the patented article was known, must 
become generic or descriptive before the public can avail itself of 
this right. Merriam Co. v. Saalfield Pub. Co., 238 Fed. 1 (C. C. A. 
6th, 1917), cert. den., 243 U. S. 651, 37 Sup. Ct. 478, 61 L. ed. 947 
(1917) ; Collis Co. v. Consolidated Machine Tool Corp., 41 F. (2d) 
641 (C. C. A. 8th, 1930); O'Sullivan Rubber Co., Inc. v. Genuine 
Rubber Co., 279 Fed. 972 (C. C. A. Ist, 1922). There is no pre- 
sumption on the expiration of the patent that the name under which 
the patented article was sold passes to the public on the theory that 
it constitutes a generic description of the article, but proof of that 
fact is essential for the expiration of the patent to effect rights in 
the trade-mark. President Suspender Co. v. Macwilliam, 238 Fed. 
159 (C. C. A. 2d, 1916) ; cert. den., 243 U. S. 636, 37 Sup. Ct. 399, 
61 L. ed. 941 (1917). Contra; Frank Whitcher Co. v. Sneierson, 
205 Fed. 767 (Mass. 1913). Where the trade-mark antedates the 
patent, the expiration of the patent does not effect trade-mark rights. 
President Suspender Co. v. Macwilliam, supra; Batcheller v. Thom- 
son, 93 Fed. 660 (C. C. A. 2d, 1899). The newcomer may, after 
the expiration of the patent, use the generic or descriptive name, but 
he must do so in such a way as not to deceive the public. Yale & 
Towne Mfg. Co. v. Ford, 203 Fed. 707 (C. C. A. 3d, 1913); 
Amiesite Asphalt Co. v. Interstate Amiesite Co., 72 F. (2d) 946 
(C. C. A. 3d, 1934). A licensee under a patent, like the owner 
thereof, loses, with the expiration of a patent, his exclusive right to 
the use of a trade-mark which he applied to a patented article and 
by which he permitted it to become known during the life of the 
patent. Prest-O-Lite Co. v. Ray, 147 N. Y. S. 138, 162 App. Div. 
62 (1914). 

The District Court in its opinion in National Biscuit Co. v. Kellogg 
Co., 25 Trade-Mark Reporter 102 (Del. 1935), held that the case 
came within the rule as laid down by the Singer Case, supra, stating 
that the words .“‘Shredded Wheat” were descriptive and that upon 
the expiration of the patent the name passed into the public domain. 
This was affirmed by the Circuit Court of Appeals in a per curiam 
opinion. On rehearing, the Circuit Court of Appeals reversed its 
former holding, stating that as the plaintiff had spent large sums 
of money in advertising during the 15-year period when practically 
no one had used the words “Shredded Wheat,” the plaintiff had thus 
created a valuable property right in the name. Equity would not per- 
mit another to appropriate this property to his own use and advan- 
tage to the injury of the one creating the good will. The court cited 
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in support of its holding Scandinavia Belting Co. v. Asbestos & 
Rubber Works, 257 Fed. 937 (C. C. A. 2d, 1919); cert. den., 250 
U. S. 644, 39 Sup. Ct. 494, 63 L. ed. 1186 (1919) and McKesson & 
Robbins v. Chas. H. Phillips, 23 F. (2d) 763, 57 App. D. C. 342 
(1927). Both of these cases involved the registration of a trade- 
mark under Section 5 of the Trade-Mark Act of 1905, 33 Strat. 724, 
725 (1905), 15 U. S. C. §85 (1934). In both of these cases the 
patents had expired and the owners had retained exclusive use of 
trade-marks for a period of 10 years before 1905 and had subse- 
quently registered the marks with the Patent Office. In those cases 
it was held that although the public had a right to manufacture the 
patented article and to use the name by which it was designated, if 
the public did not avail itself of that right and there had been a regi- 
stration under the 10-year clause of the Trade-Mark Act of 1905, 
then the public was not at liberty to violate the plaintiff’s exclusive 
right to the use of the mark. The court in deciding the principle 
case apparently overlooked the “Castoria” case. The patent for 
“Castoria” had expired 10 years before the word was used by others. 
It was contended by the plaintiff that the exclusive use of the word 
for a 10-year period after the expiration of the patent gave him a 
trade-mark right in the name. The court, in holding for the de- 
fendant, said that Singer Mfg. Co. v. June Mfg. Co., supra, was 
controlling and that no trade-mark right could be acquired by subse- 
quent use. Centaur Co. v. Heinsfurter, 84 Fed. 955 (C. C. A. 8th, 
1898). 


With conflicting decisions in the third and eighth circuits, it was 
disappointing that the Supreme Court refused to grant certiorari. 
Had the court been less strict in the injunction which it issued 
against the Ross Food Company, there might have been widespread 
use of the name “Shredded Wheat.” Shredded Wheat Co. v. Hum- 
phrey Cornell Co., 250 Fed. 960 (C. C. A. 2d, 1918), noted in (1918) 
32 Harv. L. Rev. 181. It would appear that the courts are them- 
selves helping to extend the monopoly granted by the patent. It is 
submitted that the large sum of money expended by the plaintiff 
in advertising its product would not all be lost. They already have 
had a large measure of benefit during the 15-year period from this 
advertising, and as the defendant will not be permitted to pass off 
his product as that of the plaintiff’s, they should be amply protected. 
The court in granting relief seems to be extending the doctrine of 
registration under the 10-year clause of the Trade-Mark Act of 1905 
without any statutory authority. E. A. Y. 


TRADE REGULATION — UNFAIR COMPETITION — EQUITABLE SER- 
VITUDES ON CHATTELS — PERFORMER’S Property RicHT 1n His 
ArTISTIC PERFORMANCE.—An orchestra leader and owner brought 
suit against the defendant, who owned and operated a radio station, 
to enjoin him from broadcasting the plaintiff’s recordings. The rec- 
ords, pursuant to an agreement between the plaintiff and the record- 
ing company, had a label on them reading: “‘Not licensed for radio 
broadcasts.” The defendant had obtained a license from the holder 
of the copyright of the songs to broadcast them. The playing of the 
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records was accompanied by the customary announcement that they 
were mechanical reproductions of the orchestra. Held, that the 
injunction be granted on the basis of the plaintiff’s property in his 
rendition of the songs, or of an equitable servitude on the records or 
of unfair competition. One justice concurred on the basis of a 
violation of the plaintiff’s right of privacy. Fred Waring v. WDAS 
Broadcasting Station, Inc., 194 Atl. 631 (Penn. 1937). 

The question of whether a performer’s interpretation of a musical 
composition constitutes a product of such novel and artistic creation 
as to invest him with a property right in the interpretation has never 
before been decided. Reproduction of the rendition was not possible 
before the invention of sound recording and reproducing mechanism. 
The proper rights which the plaintiff claims do not come under the 
protection of the copyright statutes. 35 Srat. 1075 (1909), 17 U. S. 
C. §711 (1934) as amended by 37 Star. 488 (1912), 17 U. S.C. 
§ 711. Although there is no authority on this first point some cases 
furnish interesting analogies. The creator of comic figures has a 
property right in them. Fisher v. Star Co., 231 N. Y. 414, 132 
N. E. 133 (1921); contra, Outcalt v. N. Y. Herald, 146 Fed. 205 
(C. C. S. D. N. Y. 1906). An original advertising scheme set 
forth in a letter constitutes literary property. Liggett and Meyer 
Tobacco Co., Inc. v. Meyer, 101 Ind. 420, 194 N. E. 206 (1935). 
The author of a manuscript of a play taken from a novel has a 
property right in the manuscript, and a photoplay made from the 
manuscript is a violation of this property right. O’Neill v. General 
Film Co., 152 N. Y. S. 599 (1915); Selig Polyscope Co. v. Unicorn 
Film Service Corp., 163 N. Y. S. 62 (1917). The right to reproduce 
a painting by a photograph or otherwise is property at common law. 
Oertel v. Wood, 40 How. Pr. 10 (N. Y. 1870). There seems to 
be no reason why the plaintiff should not have a property right in 
his distinctive rendition of a song since he has in effect added some- 
thing novel and artistic to it. 

In the United States the public performance of a literary work 
such as a play, a musical composition, or a lecture, is not the kind of 
publication to operate as an abandonment and dedication of the com- 
mon law property rights of the author to the public. Ferris v. Froh- 
man, 233 U. S. 424, 32 Sup. Ct. 263, 56 L. ed. 492 (1912) (stage 
play) ; McCarthy & Fischer, Inc., v. White, 259 Fed. 364 (S. D. N. Y. 
1919) (musical composition) ; Nutt v. National Institute for the Im- 
provement of Memory, 31 F. (2d) 236 (C. C. A. 2d, 1929) (lec- 
tures) ; cf. American Tobacco Co. v. Werkmeister, 207 U. S. 284, 28 
Sup. Ct. 72, 52 L. ed. 208 (1907) (exhibit of a picture). Uproar Co. 
v. National Broadcasting Co., 9 F. Supp. 358 (Mass. 1934), aff’d on 
different ground in 81 F. (2d) 373 (C. C. A. Ist, 1936) (script used 
in radio broadcast). Story, Equiry JURISPRUDENCE (13 ed. 1886) 
§ 950. 

The courts make a distinction between a public performance of 
a play, music, or lectures and the selling of copies of the same to 
the public and hold that only the publication of the copies will amount 
to an abandonment of the rights of the author. McCarthy & Fischer, 
Inc. v. White, supra; Nutt v. National Institute, Inc., for the Im- 
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provement of Memory, supra; Palmer v. De Witt, 47 N. Y. 532, 
7 Amer. Rep. 480 (1872). 

When copies of the literary property are circulated the question of 
whether or not there has been a general publication depends upon 
whether or not the circulation of the copies has been limited. 
Jewelers Mercantile Agency v. Jewelers’ Weekly Publishing Co., 
155 N. Y. 240, 49 N. E. 872 (1898). 

Where the circulation of the copies is not limited an attempted 
restriction as to the character of the use does not prevent a general 
publication; Ladd v. Oxnard, 75 Fed. 703 (C. C. Mass. 1896) ; 
Larrowe-Loisette v. O’Laughlin, 88 Fed. 896 (C. C. S. D. N. Y. 
1898); Wagner v. Conried, 125 Fed. 798 (C. C. N. Y. 1903); 
Savage v. Hoffman, 159 Fed. 584 (C. C. S. D. N. Y. 1908). 

In the instant case it would seem that there has been a publica- 
tion since the plaintiff has permitted copies to be made and has 
allowed a sale of these copies to the public. The court, however, 
regarded that the dedication was only to purchasers for noncompe- 
titive use in phonographs. 

The court in the instant case takes the view that restrictions and 
equitable servitudes may be imposed as conditions attaching to the 
sale of chattels where the restrictions are not contrary to public 
policy. Chafee, Equitable Servitudes on Chattels (1928) 41 Harv. 
L. Rev. 945. Wade, Restrictions on User (1928) 44 Law Quar. 
Rev. 51. 

The English cases have held that a restriction affixed to an article 
imposing a condition as to the minimum resale price is not effective. 
The decisions were not based on any concept of restraint of trade. 
Taddy & Co. v. Sterious & Co., [1904] 1 Ch. 354; McGruther v. 
Pritcher, [1904] 2 Ch. 306; see National Phonograph Co. of Au- 
stralia, Ltd. v. Menck [1911] A. C. 336, 347. 

The American federal cases holding that attempts to fix resale 
prices are not enforceable are not authority against the holding in 
the instant case for they are based on the theory they are in restraint 
of trade or on the theory that the right to restrict the resale price 
is not included in the patent right or copyright as claimed by the 
plaintiff. Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 
U. S. 373, 31 Sup. Ct. 376, 55 L. ed. 502 (1911); Bobbs-Merrill 
Co. v. Straus, 210 U. S. 339, 28 Sup. Ct. 722, 52 L. ed. 1086 (1907) ; 
Bauer v. O’Donnel, 229 U. S. 1, 33 Sup. Ct. 616, 57 L. ed. 1041 
(1912); Straus v. Victor Talking Machine Co., 243 U. S. 490, 37 
Sup. Ct. 412, 61 L. ed. 866 (1916); Boston Store of Chicago v. 
American Graphophone Co., 246 U. S. 8, 38 Sup. Ct. 257, 62 L. ed. 
551 (1917); see Bitterman v. Louisville and Nashville Railroad Co., 
207 U. S. 205, 222; 28 Sup. Ct. 91, 52 L. ed. 171 (1907); cf. The 
effect of the state Fair Trade Acts and the Miller Tydings Act. 
Note: (1937) 6 Geo. Wasu. L. Rev. 110. 


In 1926, however, it was held that a purchaser of a ship with notice 
of a charter party existing between the owner and the plaintiff was 
in the position of a constructive trustee and he was restrained from 
any use of the ship inconsistent with the plaintiff’s contract. The 
application of the doctrine of Tulk v. Moxhay, 2 Ph. 774 (1848) to 

7 
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chattels was approved. Lord Strathcona Steamship Co. v. Dominion 
Coal Co., [1926] A. C. 108. 

The view that the plaintiff was entitled to protection on the ground 
of unfair competition seems to be the soundest basis for the decision 
in the present case. International News Service v. Associated Press, 
248 U. S. 215, 39 Sup. Ct. 68, 63 L. ed. 211 (1918); Associated 
Press v. KVOS, Inc., 80 F. (2d) 575 (C. C. A. 9th, 1935); Up- 
roar Co. v. National Broadcasting Co., 81 F. (2d) 373 (C. C. A. 
Ist, 1936); Grismore, Are Unfair Methods of Competition Action- 
able at the Suit of a Competitor? (1935) 33 Micu. L. Rev. 321; 
Nims, UNFAIR CoMPETITION (3rd ed. 1929) §9a; cf. Fonotipia 
Limited v. Bradley, 171 Fed. 95 (C. C. N. Y. 1909). The defend- 
ant’s conduct may be characterized as an “unfair appropriation of 
the product of another’s labor or talent.” 

Because of the great public policy involved in the International 
News case supra, there has been a tendency to limit that decision to 
the particular facts of the case. Cheney v. Doris Silk Co., 35 F. 
(2d) 279 (C. C. A. 2d, 1929) (defendant copied patterns) ; Gotham 
Music Service v. D. & H. Music Pub. Co., 259 N. Y. 86, 181 N. E. 
57 (1932) (defendant copied new name by which the plaintiff had 
popularized old song); Crump Co. v. Lindsay, 130 Va. 144, 107 
S. E. 679 (1921) (defendant copied uncopyrighted catalog) ; (1936) 
4 Gro. Wasu. L. Rev. 430; Grismore, supra, note 36. 

G. W. W. 


TRADE REGULATION—UNFaIR METHODS oF CoMPETITION—FED- 
ERAL TRADE Commission Act.—A publishing company marketed 
an encyclopedia and an “extension service” to keep the encyclopedia 
up-to-date. The company represented to prospective customers that, 
when they paid $69.50 for the supplement, the company would make 
them a gift of the encyclopedia. In fact, the regular price of the 
two was $69.50, and the company: had no intent of making a gift 
of the books. The Federal Trade Commission asked for enforce- 
ment of a cease and desist order. Held, that this practice was an 
“unfair method of competition” which might be prohibited. Fed- 
eral Trade Commission v. Standard Education Society, 58 Sup. Ct. 
113 (U. S. 1937). 

Formerly, relief against unfair competition was given to a pro- 
ducer or manufacturer only if he could show that the defendant 
was passing off the goods of the defendant as those of plaintiff, and 
show an actual loss of sales therefrom. Consequently, a manu- 
facturer had no private right to relief from the misrepresentations or 
deceptive advertising of a competitor unless such resulted in an 
actual loss of sales. American Washboard Co. v. Saginaw Manu- 
facturing Co., 103 Fed. 281 (C. C. A. 6th, 1900); but cf. Motor 
Improvements, Inc. v. Spark Plug Co., 80 F. (2d) 385 (C. C. A. 
6th, 1935). Of course, if the plaintiff has a monopoly, mere proof 
that the defendant made sales by misrepresenting his goods to be 
similar to plaintiff’s is a sufficient proof of loss of sales. Ely-Norris 
Safe Co. v. Mosler Safe Co., 7 F. (2d) 603 (C. C. A. 2d, 1925), 
rev. 273 U. S. 132, 47 Sup. Ct. 314, 71 L. ed. 578 (1927) solely on 
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the finding of monopoly. But when the plaintiff has no monopoly it 
is usually impossible for him to prove loss of sales as a result of the 
defendant’s misrepresentation. True, some courts have been more 
liberal and have granted a manufacturer private relief against the 
misrepresentations of competitors although he showed no loss of 
sales or passing-off. Anheuser-Busch Brewing Ass’n v. Fred Miller 
Brewing Co., 87 Fed. 864 (C. C. E. D. Wis. 1898) ; see Motor Im- 
provements, Inc. v. Spark Plug Co., supra. In general, though, it 
is doubtful whether private relief will be granted or, if granted, if it 
will be adequate, especially from the aspect of protection of the con- 
sumer. 

The Federal Trade Commission, given broad powers to order man- 
ufacturers to cease and desist from “unfair methods of competition” 
in interstate commerce if in the public interest (15 U. S. C. §§ 41- 
51), has devoted much of its time to attacking the evil of misrep- 
resentation to purchasers of the quality of products or of other 
material facts, against which private relief has proved ineffective. 
See Watkins, An Appraisal of the Work of the F. T. C. (1932) 32 
Cou. L. R. 272. A representation that clothing, which in fact con- 
tains as little as ten per cent wool, is “Natural Wool” is an “unfair 
method of competition” which may be prohibited by the Commission. 
Federal Trade Commission v. Winsted Hosiery Co., 258 U. S. 483, 
42 Sup. Ct. 384, 66 L. ed. 729 (1922). See, also, Federal Trade 
Commission v. Algoma Lumber Co., 291 U. S. 67, 54 Sup. Ct. 315, 
78 L. ed. 655 (1934) (representation that a yellow pine was “Cali- 
fornia white pine”); Federal Trade Commission v. Royal Milling 


Co., 288 U. S. 212, 53 Sup. Ct. 335, 77 L. ed. 706 (1933) (repre- 
sentation that a mere mixer of flour was also a “miller”) ; OppEN- 
HEIM, CASES ON TRADE REGULATION (1936) pp. 479-524. The 
misrepresentation must be of a material fact, rather than mere 


’ 


“trade puffing.” Ostermoor & Co., Inc. v. Federal Trade Com- 
mission, 16 F. (2d) 962 (C. C. A. 2d, 1927). 

The misrepresentation must have capacity and tendency to de- 
ceive the average purchaser. In this respect the remedy afforded 
under the F. T. C. Act is no broader than the private remedy. 
Ostermoor & Co., Inc. v. Federal Trade Commission, supra. 

It is entirely conceivable that a publishing company producing sup- 
plements or periodic reports might, while selling such supplements, 
make a bona fide gift of the basic books or material as, for example, 
legal and trade reporting services. The mere act of making a gift 
or “premium” of such matter would not constitute an “unfair 
method of competition.” If, however, in making a “gift,” the owner 
makes representations which have a capacity to deceive purchasers as 
to the real character of the transaction, he is carrying on an unfair 
practice. See Sears, Roebuck & Co. v. Federal Trade Commission, 
258 Fed. 307 (C. C. A. 7th, 1919). Whether this has been changed 
by the Robinson-Patman Act has not as yet been adjudicated. In 
the instant case it would seem that the only misrepresentation was 
one of the intent of the publishing company. Although it might 
properly have made a gift of the books it had no bona fide intent 
of doing so. By the better view such a misrepresentation is one of 
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fact upon which even a private action of fraud could be based. 
Swift v. Rounds, 19 R. I. 527, 35 Atl. 45 (1896); Harper, Law 
or Torts (1933) § 220. 


Whether the average purchaser is deceived by this misrepresenta- 
tion is a much more doubtful question. In Winston Co. v. Federal 
Trade Commission, 3 F. (2d) 961 (C. C. A. 3d, 1925), the court 
felt that there could be no deception of purchasers by the self-same 
method practiced here. The lower court, in the principal case, said, 
“We cannot take too seriously the suggestion that a man who is 
buying a set of books and a ten-year “extension service’ will be fatu- 
ous enough to be misled by the mere statement that the first are 
given away, and that he is paying only for the second.” 86 F. (2d) 
692, 695. The Supreme Court, however, felt that there was suffi- 
cient evidence in the record to support a finding of deception, and 
reversed the Circuit Court of Appeals. It would seem that the court 
took a liberal view of the record in finding a tendency to deceive, 
and allowed the Commission to enter farther than ever before into 
the field of business morals. R. B. H. 
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JURISDICTION OF THE SUPREME COURT OF THE UNITED StTATEs. By 
Reynolds Robertson and Francis R. Kirkham. St. Paul, 
Minn., and Kansas City, Mo. West Publishing Co. and Vernon 
Law Book Co. 1936. pp. vii, 1048. 


As may be discerned from a glance at the brief per curiam opinions 
at the back of any volume of the official reports of the Supreme Court 
of the United States, many of the cases coming to that Court by way 
of appeal fail of review on the merits by reason of jurisdictional 
defects. Considering petitions for certiorari in addition to appeals, a 
far greater number of cases fails of review because of jurisdictional 
defects than appears on the face of the reports—for reasons are rarely 
given for denial of certiorari. What a great percentage of cases thus 
are cut off can be entirely appreciated, therefore, only by those who, 
with a thorough grounding in the case law covering the Court’s 
jurisdiction, have studied both appeals and petitions for certiorari 
before the Court—not alone on the parties’ showing, but as well on 
the record before the Court. Probably the bar as a whole has no 
more understood how to avoid jurisdictional difficulties than it has 
realized how likely a case may involve those difficulties. There was 
crying need, therefore, for a work which, as the authors explain, 
“attempts a comprehensive treatment of the direct appellate juris- 
diction.” Both authors are preeminently qualified to write on the 
subject.? 

The fact that some jurisdictional requisites to review are plainly 
set forth in the statute,” or at least suggested by the statutory lan- 
guage;* has not been sufficient to warn lawyers of disaster in the 
attempt to secure review of many a case. There are other limitations 
which are not expressly required by the statute but which are fairly 
derived from the Constitution or the nature of the Court’s function.‘ 
One jurisdictional limitation—the requirement of summons and sever- 
ance—is neither imposed by statute nor necessitated by practical con- 
siderations in the light of present-day rules as to time in which appeals 


1 Each has been law clerk to the Chief Justice of the United States, their 
terms running all told from 1929 through 1935. Prior to service with the 
Chief Justice, Mr. Robertson had been in the office of the Clerk of the Court, 
and Mr. Kirkham had been law clerk to Mr. Justice Sutherland. Each has 
served as Secretary of the Conference of Senior Circuit Judges. 


* As the necessity for a final judgment or decree in connection with appeals 
from or certiorari to state courts, and that the judgment sought to be reviewed 
is that of the ‘ _— court” of the state in which a decision could be had. 
Jud. Code, § 237. 


3 As the necessity for timely raising the federal question in the state court 
that there be “drawn in question” or “specially set up or claimed” in the state 
court the federal question “— to be reviewed in the Supreme Court of the 
United States. Jud. Code, § 2 

*The requirement that there < a “case” or “controversy”; in the case of 
review of state-court cases, that there be no nonfederal ground of decision 
adequate to sustain the judgment. 
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may be taken; but it is nevertheless supported by such a weight of 
past decision that the Court obviously has felt bound to adhere to it. 
In covering throughly the case law and in stating explicitly the rules 
governing the exercise of jurisdiction, as well as the reasons and basis 
for those rules, the authors have furnished careful lawyers as well with 
the means of avoiding pitfalls in the lower courts as with the means 
of solving bothersome questions once a case is at or beyond the thresh- 
hold of the Supreme Court itself. 

An extremely interesting and useful feature of the book is part 4, 
covering fully the principles governing exercise of the jurisdiction 
of the Court on writ of certiorari. Despite the fact that by rules 
and by opinions of the Court, by testimony of committees from the 
Court, and by addresses and communications of individual justices,® 
the abstract principles upon which petitions for writs of certiorari 
are granted or denied were available to the bar, lawyers needed a 
practical collation and synthesis of those principles and, more par- 
ticularly, they needed concrete illustration after the manner of the 
present treatise. It is difficult to overestimate the gain to such a 
study from the fact that the authors have occasion intimately and 
thoroughly to digest many hundreds of petitions for certiorari and 
accompanying records. 

In format the book is excellent. The authors have aided the utility 
of citations by including loco citato’s. A thorough index adds im- 
measurably to the usefulness of the work. If criticism is to be made 
along this line, it would seem to be in the editing of the somewhat 
inartificial boldface summaries preceding each section. It is to be 
regretted that the authors did not add to the work a thorough in- 
vestigation of the Court’s original jurisdiction—the possibilities of 
which have often been overlooked. That subject greatly needs a 
modern and thorough exposition. 

This is the only comprehensive work® on the appellate juris- 
diction of the Court since the Judiciary Act of 1925.7 

It is conceivable that the genesis of some rules of jurisdiction lies 
in the reluctance of the Court to pass upon grave questions unless 
necessity for so doing is clear. That is, it may be speculated that the 
Court has, in some instances, seized an indistinct jurisdictional point 
on which to decide a case rather than deal with the grave question 
presented by the merits. Yet decisions upon jurisdictional grounds 
in such cases become full precedents, settling the law for the future 


5 Not to overlook the valuable critical articles appearing annually in the 
Harvarp LAw Review and supplementing the treatise of Frankfurter and 
Landis, op. cit. infra note 7 
_® The small book Ware’s, From Court to Court (6th ed., 1930), deals 
singly with jurisdiction of the Supreme Court over state-court cases. 


7C. 229, 43 Strat. 936. An older and thorough work like the present was 
ProFESSOR TAYLOR’S JURISDICTION AND PROCEDURE OF THE SUPREME COURT OF 
THE Unitep States (1905). By far outdated is PHiLiips, StaTuTORY JuRIS- 
DICTION AND PRACTICE OF THE SUPREME Court OF THE UNITED States (5th ed., 
1887). Covering an essentially different field and still useful is the work of 
one of the present authors, RoBpERTSON, PRACTICE AND PROCEDURE IN THE SU- 
PREME CouRT OF THE UNiTeEp States (rev. ed., 1929). Invaluable in any 
investigation of the history of the court’s jurisdiction is, of course, FRANK- 
FURTER AND LANDIS, THE BUSINESS OF THE SUPREME Court (1928). 
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even as to cases to which the original ulterior reason for adopting 
the rule would not apply. Whatever may be said for the wisdom or 
necessity of declining jurisdiction for such reason (and speculation 
along that line is apart from the scope of the present volume), 
the fact remains that a large body of jurisdictional law has been 
developed, for whatever reason, and is in fact applied continuously. 
This volume, however, avoids the professorial approach: it is aimed 
to be of use to the bar. It is a textbook for the bar; and as such 
it is modern, thorough and useful. As the authors state, they “have 
not refrained from criticism of established rules or of particular de- 
cisions, where deemed to be justified; but the major effort has been 
to state the rules as they exist and are applied.” At the same time 
warning should be given that the criticism in which the book abounds 
is realistic—scarcely fare for the legal epicure pursuing the fad of 
finding reasons, other than those assigned by the Court, for the 
results reached in particular cases and sustaining those putative 
reasons with a rich embroidery of sophistry. There will be far 
fewer cases disposed of by the Court other than on the merits when 
this work finds a deserved place of reference with those lawyers who 
take cases to the Court. Joun W. Cracun. 





